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Ms. Shannon Frye, Vice-Chair, called the meeting to order at 7:00 p.m. Members
present in addition to the Vice-Chair were: Ms. Mary Blakeney, Mr. Andrew Deal, Mr.
Eugene Divine, Mr. Danny Fesperman, Mr. James Litaker, Mr. Chris Pinto, Mr. Richard
Price, Mr. Jonathan Rett and Mr. Aaron Ritchie. Attending from the Planning and
Zoning Division were, Ms. Susie Morris, Planning and Zoning Manager, Ms. Arlena
Roberts, Clerk to the Board and Mr. Richard Koch, County Attorney.

The Oath of Office was administered to newly appointed alternate member Mr. Chris
Pinto.

Roll Call
Approval of October 9, 2012, Planning and Zoning Commission Minutes.

Mr. Aaron Ritchie, MOTIONED, SECONDED by Ms. Mary Blakeney to APPROVE
the October 9, 2012, minutes. The vote was unanimous.

New Business —Board of Adjustment Function:

The Vice-Chair introduced Petition APPL2012-00001 — Appeal of Interpretation of
Cabarrus County Zoning and Subdivision Ordinance '

Ms. Susie Mortis stated that the attorney for the applicant for Petition APPL 2012-00001
— Appeal of Interpretation of Cabarrus County Zoning and Subdivision Ordinance has
submitted a letter for the record withdrawing the appeal.

There being no further discussion, Mr. Aaron Ritchie, MOTIONED, SECONDED by
Ms. Mary Blakeney to except the letter of withdrawal for Petition APPL 2012-00001.
The vote was unanimous.

The Vice-Chair introduced Proposed Text Amendments to the Zoning Ordinance
(Chapter 15) and Subdivision Ordinance (Section 17).

Ms. Susie Morris, Planning and Zoning Manager, addressed the board presenting
proposed text changes to Chapter 15. She said due to the final decision of the North
Carolina Supreme Court to deny our appeal to rehear our case on the Adequate Public
Facilities Ordinance, we need to move forward in removing it from our ordinance. This
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is a request to completely remove Chapter 15 from the Zoning Ordinance and to remove
Section 17 from Chapter 4 of the Subdivision Ordinance.

There being no further discussion, Mr. Aaron Ritchie, MOTIONED, SECONDED by
Mr. Richard Price to recommend to the Board of Commissioners that Chapter 15,
Adequate Public Facilities Ordinance, be removed from the Cabarrus County Zoning
Ordinance. The vote was unanimous.

There being no further discussion, Mr. Aaron Ritchie, MOTIONED, SECONDED by
Ms. Mary Blakeney to recommend to the Board of Commissioners that Section 17,
Chapter 4, of the Cabarrus County Subdivision Ordinance be removed. The vote was
unanimous.

The Vice-Chair introduced Proposed Text changes to Chapter 1 of the Cabarrus County
Zoning Ordinance.

Ms. Susie Morris, Planning and Zoning, Manager, addressed the board stating that the
revisions to Chapter 1, requested by the Attorney and the corrections (typos and wording)
noted by the Text Amendment Committee have been completed. It is ready to go to the
Board of Commissioners. It had been discussed that the text amendments would be taken
as a batch to the Board of Commissioners. Since, the APFO Text Amendments have to be
advertised, we would like to go ahead and take care of revising Chapter 1, as a part of
that advertisement. We would like for the Board to make a recommendation to the Board
of Commissioners on those changes this evening.

She asked Mr. Koch if he had any additional comments on Chapter 1 since that is
essentially the chapter that sets up the Zoning Ordinance.

Mr. Koch has no additional comments.

There being no further discussion, Mr. Aaron Ritchie, MOTIONED, SECONDED by
Ms. Mary Blakeney to recommend to the Board of Commissioners the Proposed Text
Changes to Chapter 1. The vote was unanimous

Director Report

Ms. Susie Morris, Planning and Zoning Manager, addressed the board stating that there
were three meetings held for the Connect Our Future project last week, two in Stanley
County and one in Kannapolis. The purpose of this, and other Open Houses, is to
identify qualities and characteristics that each community values and wants to preserve
for the future, as well as to identify the challenges the community and the region face.

There is a series of 30 meetings, and at this point, attendance has been approximately 15
to 20 people from the general public at each meeting. The next meeting is January 15,
2013 in Mooresville.
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The advertising was pushed down to the individual jurisdictions; in Cabarrus, all of our
Public Information Officers (PIO’s) worked together and did a press release and put
information into any newsletters that went out and on the website. But it really did not
get stellar attendance at any of them.

We received better attendance for our small area plan meetings, but we also did a direct
mailing for those. That was not something that was contemplated for this particular plan.
They decided to use different advertising avenues.

They are moving into the mapping phase, so that they can take the different data sets and
feed them all into a model, and start proceeding with the final phase of the frame work.

The activity that they presented was an open house; it was a little different than the
activity that was presented to this board. The blueprinting activity will become a part of
the public activity. That will be the next phase.

The first was an open house to listen to what people had to say, and they asked some
questions. She believes toward the summer they will get more into the blueprinting
activity.

Ms. Morris said, LandDesign, is the subcontractor for the WSACC project. We really are
fortunate because they already know about half of Cabarrus County forwards and
backwards from helping us with the other land use plans. She said they are able to get
down to the level of detail that we are looking for, for Cabarrus County.

Once that plan is finalized, hopefully, we can use that end product or modeling in
proceeding with the study that we talked about several months ago with the UNC
Environmental Center group.

We are still working on the text amendments as well. We are working on the landscape
chapter right now, trying to get it finalized. Hopefully, some of those revisions will come
to you within the next few months.

Mr. Koch, County Attorney, said with reference to the matter that was to be a Board of
Adjustment Function tonight, that was withdrawn, (Petition APPL 2012-00001)
concerning the wedding facility out near the reservoir. The Board will probably be
hearing more about that because we will commence zoning enforcement action against
them if they do not immediately cease and desist.

He said their appeal is over as of tonight, but there will probably be more going on with
reference to that. They claim that they are not utilizing the facility, but their website and
Facebook page and other evidence, indicates to the contrary. It will probably be a
developing situation.

Mr. Koch said as far as the Adequate Public Facilities Ordinance (APFO) is concerned,
all legal proceedings with reference to it is over, and that is why it was appropriate to go
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ahead and begin the process of removing it from the Subdivision and the Zoning
Ordinance. He thinks that there is a reasonable chance that we may be coming back to
the Board with some sort of a different APF ordinance. It will not contain any voluntary
mitigation payments, but the ability to still try to bring some concurrency between
residential development and provision of public facilities; particularly schools. It is
something that we haven’t really needed so much in the present economic conditions, but
those are not going to remain the same, and there will probably be something that the
Board will be looking at to consider sometime down the road.

Mr. Koch said as far as the Ben Small matter is concerned, the accessory building has
now been reduced to a foundation, some studs, and a piece of plywood, which is propped
up against one side of it. The process of deconstructing that building has commenced. It
has stayed the same for the last couple of weeks. Mr. Koch thinks in part, because of the
separate Register of Deeds election controversy that involves Mr. Small. Mr. Small has
probably been preoccupied with that, and has caused Mr. Koch to be preoccupied with
that as well. Once we get that to some point of legal certainty, then we will follow up
with the other.

Mr. Koch said Mr. Small apparently has done something with the some of the filtration
system that was installed at the well head. It appears to be in the process of being
changed in some fashion. The time for having it removed has passed, but Mr. Koch has
not filed anything because of the other issue. In fairness, to Mr. Small, he has been
preoccupied with that, so once we get that one to some state of resolution we will go back
to the other one.

Mr. Fesperman asked if the county has set deadline, where as they can charge a fee or
fine if the violation continues.

Mr. Koch said there is nothing contained in the judge’s order to that affect. The remedy
at this point is to file a motion for contempt; schedule a show cause order. He said
usually when we do that we ask for criminal and civil contempt. They are slightly
different in there purposes; criminal contempt is deemed punishment and civil contempt
is deemed an urge to comply. They serve different purposes and have different penalties.

Mr. Koch has not filed anything yet and is hoping that Mr. Small will go ahead and finish
the job. He has told Mr. Small that if he reworks it, such that it covers the well head and
the filtration equipment, at least in Mr. Koch’s mind, that would be compliant with the
ordinance. Mr. Small’s expert witness testified that the filtration equipment does not
have to be at the well head, it isn’t going to make that much larger building then just a
simple well cover. Mr. Koch personally, does not see it as being a problem; it is not his
decision and ultimately will be the Boards decision if it were challenged. He said what
Mr. Small had out there was way more then what would be considered just a well cover.

Mr. Koch does not know what Mr. Small’s intentions are and thought we would wait
until after this other matter was dealt with and see what Mr. Smalls’ plans are.
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Mr. Fesperman asked what the county’s position is on disbursing the APFO fees or will
there be?

Mr. Koch said at this point the County is defending any lawsuit that is filed seeking a
refund of fees. There is one primary lawsuit that was filed by Jim Scarborough, and that
has been a bit of a moving target. It was stayed during the time that the validity lawsuits
were on going; now that is all concluded, the stay has been lifted and it is moving
forward. Mr. Scarborough keeps signing up new clients and has to keep amending his
complaint, so until we get the procedural part of that dealt with, the Commissioners are
thinking over their options.

He thinks for the Commissioners, at least in part, it is a political, as well as a legal issue.
He thinks it would be fair to say that some of them, and maybe all of them, because we
have never taken a vote on it, feel that the person who ultimately paid the fee ought to get
the money back. When they speak about the person who ultimately paid the fee, it is the
end user; not necessarily the developer/builder who actually wrote the check. He knows
that issue troubles them greatly, because there have been a lot of statements made and
other evidence that he thinks could be put up that would indicate that those fees while not
a line item, were generally added on or attempted to be added on to the final purchase
price of a home.

Mr. Scarborough has actually made that statement in public and in the papers, kind of in a
reverse way, by saying that now the price of residential real estate would go down in
Cabarrus County because the fee is no longer being charged. Mr. Koch said to him, it is
the same difference. That is one of the main points of contention and there are certainly
others. There were agreements that were signed, and one of the options would be to
delay development, but you could pay the fee and develop now; so there are some legal
issues in that whole consent agreement and the relative voluntariness; that part of it.
There’s statute of limitations issue in the case at least in reference to the fees that may
have been collected many years ago.

Mr. Koch said it is a complicated situation, not every one of them is the same. In some
cases people donated land as a credit against the APFO payment and the County now
owns that land and a school is sitting on it; so, how do you deal with that situation? It’s
one of those circumstances that have a lot of complexity to it. He thinks the
commissioners would like to solve it some way and not just have it be protracted
litigation. But, there are these different aspects to it and there are definitely different
ways to look at it. He said there has been no decision made, as to exactly what to do,
other than to deal with the legalities as those deadlines come due.

There being no further discussion, Mr. Aaron Ritchie, MOTIONED, SECONDED by
Mr. James Litaker to ADJOURN the meeting. The vote was unanimous. The meeting
ended at 7:30 p.m.
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APPROVEP BY:
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ATTEST BY:
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Susie Morris
Planning and Zoning Manager
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Appellant Information: Dwight Matthews
Zoning: Agriculture Open with Watershed Overlay Zone
Township: Number 3, Odell
Property Location: 8100 Davidson Highway
PIN#: 4692-00-3117
Request: Appellant requests that the Board of Adjustment review a

Notice of Violation Warning Citation issued on October 9,
2012 for PIN 4692-00-3117.

April 18, 2012
A complaint was registered with the Zoning Office related to the subject property. The
complainant stated that a wedding reception facility was being operated on the premises. The
caller also indicated that trees had been removed on the site, potentially in the required
Watershed Overlay Zone.

April 19, 2012

James Lowe, Senior Enforcement Officer, met on site with Nardy James, Cabarrus County
Sheriff's Department, Chad VonCannon, WSACC, and the property tenant (Watty Neusome). At
that time, it was determined that there did appear to be an encroachment into the required 150'
Watershed Overlay Zone buffer. The tenant was also warned about operating any type of
business on the property, including a reception facility or bed and breakfast. The tenant stated
that he understood and that he had no intentions of operating a business at said location.

April 26,2012
Enforcement Officers Lowe and Foxx returned to the site to measure the required buffer distance
and to determine the extent of disturbance.

August 2,2012

Complaint received regarding reception like parties on the property. Complainant stated that
party took place the weekend of 7/28/2012.

October 3, 2012
Complaint received regarding reception on property in question on or about 9/29/2012.
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October 9, 2012

Notice of Violation Warning Citation sent to property owner (Dwight Matthews).

10/19/2012

Enforcement Officers Lowe and Foxx met with owners and tenant on site. Some vegetation
appears to be planted where encroachment occurred. Officer Lowe explained again that
commercial uses were not allowed in the Watershed Overlay Zone.

. The subject property is located at 8100 Davidson Highway.
. The subject property is located in the Agriculture/Open Space zoning district.
. The subject property is accessed by a 45” right-of-way from Highway 73.

. The subject property is located in the Watershed Overlay Zone. More specifically, the
property is located in the Critical Area of the Watershed Overlay Zone and adjoins Lake
Howell (AKA Coddle Creek Reservoir).

. A Reception Facility is defined in Chapter 2 of the Cabarrus County Zoning Ordinance.

RECEPTION FACILITIES - Establishments located in rural Cabarrus County,
meant solely for banquets, wedding receptions, private events, etc. Events are by
reservation only, with food and beverage brought on site or prepared in an
approved kitchen located on the site. A reception facility shall not be operated as
a restaurant with entertainment or as a bed and breakfast.

. A Reception Facility is permitted in the AO zoning district as a Conditional Use. However,
commercial uses are not permitted in the Watershed Overlay Zone. A reception facility is
considered a commercial use based on Table 3-8, Table of Permitted Uses. (See Attached
Table)

. Because the subject property adjoins the Coddle Creek Reservoir (AKA Lake Howell) it is
subject to a 150" vegetative buffer. The buffer has been disturbed. Subsequently, the area is to
be replanted immediately with appropriate vegetation.

Section 4-5. Additional requirements to property within the drainage basin and
within 1/2 mile of the high water mark for reservoirs.

1) No commercial or industrial development shall be permitted. A 150-foot
vegetative buffer shall be maintained from the normal pool level on all property
adjoining the reservoir. No permanent structures shall be allowed within this buffer
area.

Section 4-10. Requirements of the Waterbody Buffer Zone
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84) All buffer areas shall remain undisturbed. When agricultural soil disturbing
activities such as plowing, grading, ditching, excavating, placement of fill material,
or similar activities must occur near the buffer zones, they shall conform to all State
and Federal regulations. Other unnamed agricultural activities that would result in
significant disturbance of the existing soil, increase soil erosion, or destroy plant
and wildlife habitats can only occur with an approved replacement program and
shall also be consistent with North Carolina Sediment Control Law and in
coordination with the North Carolina Wildlife Resources Commission's District 6
Biologist, and in consultation with the Cabarrus Soil and Water District
Representative. Existing agricultural operations, forested or vegetated areas within
stream buffer areas shall follow the State's forest practice guidelines which include
best management practices (BMPs) as defined by the North Carolina Soil and Water
Conservation Commission.

8C) In the event that a buffer is disturbed, all disturbed areas within the buffer zone
shall be revegetated with appropriate vegetation immediately. Forested areas shall
be reforested as detailed in the approved replacement program discussed in 84
above.

8. Appellant has not secured a permit for a reception facility located on the subject property.

Section 6-2. Zoning affects every structure and use.

Zoning affects every structure and land use throughout Cabarrus County.
Accordingly, no structure shall be erected, reconstructed, moved or structurally
altered, nor shall any structure or land be used except in compliance with both the
general and the applicable district regulations of this ordinance. Unless specific
provisions state otherwise, no structure or use shall:

exceed its height or bulk limitation,

accommodate or house a greater number of families,
occupy a greater percentage of lot area, of,

have narrower or smaller rear, side or front yards
or other open space.

SN

Section 12-3. Certificates of Zoning Compliance Permit required.

A Zoning Compliance permit must be obtained from the Cabarrus County Zoning
Administrator prior to the use or occupancy of any building or premises, or both,
hereinafter created, erected, changed, converted, or wholly or partly altered or
enlarged in its use or structure. Additionally, no nonconforming structure or use
can similarly be changed or extended without a Zoning Compliance Permit or
Certificate of Adjustment. A Zoning Compliance permit must be obtained before a
building permit can be issued. The building permit application may be made at the
same time as the application for the Zoning Compliance perniit or after its issuance.
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No permits or certificates shall be issued except in compliance with the provisions of
this Ordinance.

9. Appellant cannot secure a permit for a reception facility at this location. Commercial uses are
not permitted in the Watershed Overlay Zone and the subject property is located in the

Watershed Overlay Zone, more specifically, in the Critical Area of the Watershed Overlay
Zone.

Section 4-4. Requirements for all lots in the Coddle Creek and Dutch Buffalo
Watersheds.

All lots in the following watersheds shall meet the following requirements:

Watershed. 1. Coddle Creek
2. Dutch Buffalo Creek

Requirements:

1) All lots within the drainage basin's critical area, that is land within 1/2 mile of
the high water mark or the ridge line of the watershed (whichever comes first) for
the reservoirs, shall have a minimum of two (2) acres. If a cluster development is

approved, the density for the Site shall remain one dwelling per two (2) acres for
development.

2) All lots (or dwelling units per acre in cluster developments) in the remaining
area of the drainage basin for the reservoirs shall have a minimum square footage
of one acre or one dwelling unit per acre or meet requirements of the Cabarrus
County Zoning Ordinance, whichever is more stringent.

Section 4-5. Additional requirements to property within the drainage basin and
within 1/2 mile of the high water mark for reservoirs.

2) No commercial or industrial development shall be permitted. A 150-foot
vegetative buffer shall be maintained from the normal pool level on all property

adjoining the reservoir. No permanent structures shall be allowed within this buffer
area.

3) A stream buffer shall be established on all perennial streams as detailed in the
River/Stream Overlay Zone section of this Ordinance. (Part II)

4) All non-single family residential and nonresidential development of lots within
the critical area shall have an impermeable area of less than six percent (626).

5) No industrial or commercial hazardous material shall be used or stored in this
1/2-mile area.
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Exhibits

Application and exhibits, submitted by Appellant

Zoning complaint notes, submitted by Staff

Maps (Aerial-County, Aerial-Google Maps, Zoning, Watershed Overly, Reservoir Buffer,
Survey of Buffer) submitted by Staff

Definition of Reception Facility from Chapter 2, submitted by Staff

Table 3-8, Permitted Use Table, submitted by Staff

Watershed Overlay Zone text, submitted by Staff

General Statute §143-214.5, Water supply watershed protection, submitted by Staff
Photograph of buffer area on 10/19/2012, submitted by Staff

Copy of Department of the Army Permit for Coddle Creek Reservoir, submitted by Staff
Copy of Coddle Creek Reservoir Mitigation Program, submitted by Staff

Photographs and information from Internet search, submitted by Staff

Photographs of gate on 9/29/2012, submitted by Complainant
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APPEAL OF ADMINISTRATIVE DECISION OR INTERPRETATION
OF THE ZONING ORDINANCE

In order to request an appeal from an interpretation or administrative decision made by.the Zoning
Administrator, the applicant must submit the following;

1 Complete application
2. TFeeof $250.00 + 3% technology fee -
3 ‘Copies of any documentation 10 be submitted to the Board of Adjustment as evidence,
- (If large format copies are included in the documentation, applicant must submit 18 copies.)

If thexe are additional questions concerning this process, please call the Commeree Department at
(704) 920-2141, Monday through Friday, 8AM to SPM.

Incomplete applications will be refurned to the applicant and will not be processed.

To the Cabarrus County Board of Adjustment:

1 Dwight Matthews , hereby appeal the following decision of the Zoning

Administrator to the Board of Adjustment:

See Attached Exhibit A

You may attach additional sheet(s) if needed,
Trequest an interpretation of:
The Zoning Atlas (Zoning classification of subject property)

X The following section(s) of the Zoning Ordinance:

Section 03-07
Section 06-02
Section 08-01
Section 12-03

You may attach additional sheet(s) if needed,




As it relates to the use of the property located at:

100 Davidson Hw
Address: .8 avies Y

, 46920031170000
- Parcel Identification Number (PIN):

ight W. Matthews’
Property Owner: Dwight Wayne Matthews

In the space provided below, present your interpretation of the Zoning Atlas or Zoning Ordinance
provision(s) in question and state what 1easons you have for believing that your interpretation is the
correct one. In addition, state the facts you are prepared to present to the Board of Adjustment to
show that the decision was erroneous.

See Attached Exhibit B

You may attach additional sheet(s) if needed.
Required Vote: The vote requirenent for an appeal of the Administrator’s decision or

interpretation to be upheld or overturned is 80% or greater,

Page 2 of 3
Updated 8/15/2011







James LoweEXHEBBT A

Senior Zoning Inspector

10/9/2012 '
File#: ZNC2012-00052

i .
atthews Dwight Wayne Inspection Date:  10/09/2042

8100 Davidson Hwy
Concord, NC 28027

NOTICE OF VIOLATION

RE: 8100 DAVIDSON HWY Zoning: AO
Parcel(s): 46920031170000

Nature of Violation: Possibly running illegal business
Possibly grading too close to watershed

The following provision(s)of the CABARRUS COUNTY Zoning Ordinance has been violated:

03-07 CONDUCTING A LAND USE THAT IS NOT PERMITTED IN A PARTICULAR ZONE
06-02 ZONING AFFECTS EVERY STRUCTURE AND USE

08-01 OPERATION OF A CONDITIONAL USE WITHOUT A CONDITIONAL USE PERMIT
12-03 ZONING COMPLIANCE PERMIT REQUIRED

Dear Matthews Dwight Wayne,
An on-site inspection of your property has found you to be in violation of the Cabarrus County Zoning Ordinance.

It seems that you continue to operate a commercial use (reception facility) at the property in question.

We have spoken to you about this violation in the past. We have also spoken to the tenant that resides on the
premises on numerous occasions.

Yet it seems that you are unwilling to comply.

Therefore, our office feels that we have no other choice but to continue with our violation procedures.

This notice is to serve as a Warning Gitation
In order to correct this violation you must:

Stop all illegal commercial activity.
Also, it seems that you have graded too close to the Lake Howell reservoir and encroached into the "Water body
Buffer". '

This plant material will need to be replaced.
You have 10 days from the receipt of this letter to comply with this ordinance.

You may appeal this decision to the Board of Adjustment within thirty (30) days. This department reserves the right
to excercise the following remedies per NC G.S.153A-123:

- Issue a civil starting at $100.00 and if unpaid a judgment could become a lien on the property.
- File lawsuit against a property owner in North Carolina Superior Court for violation of the Zoning Ordinance.

In order to avoid any monetary citations please correct this matter within the aforementioned time frame.

If you have any questions concerning this matter or if you are in the process of clearing this matter, please call our
office at (704) 920-2159 so we can make approptiate arrangements.

Thank you in advance for your cooperation.
g cou]- 970 2140 (Darget # ‘ifwy”@
ayfowe | v

James Lowe, Senior Zoning Inspector

© Cabarrus County Department of Commerce Zoning Division
65 Church Street SE, Concord, NC 28025
Phone: (704) 920-2159 Fax: (704) 920-2144




Cabarrus County Zoning Ordinance Reference

Section 12-27. Violations

In addition to any other remedies cited in this section for the enforcement of the provisions of this
Ordinance, the regulations and standards herein may be enforced through the issuance of citations by the
Zoning Office in accordance with G.S. 153A-123. These citations are in the form of a civil penalty.

The County may recover this penalty in a civil action in the nature of a debt if the offender does not pay the
penalty within 72 hours after being cited for a violation. In addition, failure to pay the civil penalty within 72
hours may subject the violator to criminal charges.

The following civil penalties are established for violations under this Ordinance:

Warniing Sliation Gorrast thie vielation within ten days

First Citations $100.00

Second Citation for the same offense $ 200.00

Third and subsequent citations for the same offense $400.00

Disturbed Acre in Required Open Space $ 500.00 plus Replacement Planting Equal to 20

Large Maturing Trees and 40 Large Shrubs per
Acre (iree and shrub sizes shall be in accordance
with the buffer standards)
Disturbed Acre in Required Buffer $ 500.00 plus Replacement Planting to Meet
Buffer Standard

These civil penalties are in addition to any other penalties which may be imposed by a court for violation of
the provisions of the zoning ordinance.

Section 12-28. Penaliies

Any person adjudged in violation of this ordinance shall be guilty of a misdemeanor and shall be punished
as provided in General Statute 14-4.

Section 12-29. Remedies

If a building or structure is erected, constructed, reconstructed, altered, repaired, converted, moved or
maintained, or any building, structure of land is used in violation of this Ordinance, the Zoning
Administrator, in addition to other remedies, may institute any appropriate action or proceedings to prevent
the unlawful erection, construction, reconstruction, alteration, repair, conversion, moving, maintenance or

use, to restrain, correct or abate the violation, to prevent occupancy of the building, structure or land, or to
prevent any illegal act, conduct business or use in or about the premises. .

Cabarrus County Department of Commerce Zoning Division
65 Church Street SE, Concord, NC 28025
Phone: {704) 920-2159 Fax: (704) 920-2144




. The notice of violation does not contain adequate allegations of fact.

. The county knew about the proposed use of the property for weddings and the

improvements to be made and approved same. We followed the guidelines given to us by
Robbie Fox.

. There is not a commercial use of the premises. There is no charge for the weddings.
Also, use of the property for Friday night religious services has existed for years. The

church is Bethelwood Ministries Inc., a N.C. non-profit corporation, and a 501(c)(3) IRC

charitable institution.

. The plant material has been replaced.

. The use does not violate 03-07.

. The use does not violate 06-02.

. The use does not violate 08-01.

. The use does not violate 12-03.

. The county has exceeded its authority and has acted arbitrarily in prohibiting weddings at

a residence.




EXHIBIT B

Zoning Complaint: ZNC2012-00052
Wednesday, April 18, 2012

-fspector:

Jurisdiction:

""@ofnplaint:

Violator
Zoning:

- Parcel:
" %socation:
Address:

04/19/2012

04/19/2012

04/26/2012
04/26/2012

08/02/2012

10/03/2012

“40/09/2012

10/19/2012

James Lowe
Cabarrus County

Possibly running illegal business
Possibly grading too close to watershed:

MATTHEWS DWIKSHT WAYNE

AO

46920031170000

8100 DAVIDSON HWY

Complaint History
Type: Initial _
onsite with Jay Lowe, Dept. Nardy James, Chad Von Cannon, WSACC, and property tenant
Type: Initial

Met on the site with people mentioned above.
Does appear that owner has cleared into the 150ft required buffer

He was told that he would have to plant that back and that we would work on getting the specs for him.

Also, owner was warned about operating any type business in the area including wedding receptions
and bed & breakfast.

He seemed to understand and told us that he had no intentions on doing so.
Type: Follow Up

Followup with Jay Lowe to measure buffer disturbance

Type: Follow Up

Site inspection was made with Robbie to meésure disturbed area
Type: History '

Another complaint was phoned in concerning owner having reception like parties on the property.
Party supposedly took place on the weekend of 7-28-12.

Type: History

Another complaint phoned into our office conceming another reception that took place on the property

in question on or about 9-29-12.
Complainant also sent plotures

Type: History

‘Letter sent

Type: Follow Up

Robbie and Jay met owners and tenant on site.
Looked as though they had replanted some of the vegetation that had been removed previously

Also explained in great detail the nature of other violations concernlng commercial type actlvny in the
“critical area. '

They seem to understand and indicated that they would comply.

ZoningComplaint 11/13/2012 1:50:10 PM
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10/19/2012

10/25/2012

Type: Follow Up

Robbie and Jay met owners and tenant on site. :

Looked as though they had replanted some of the vegetation that had been removed previously.
Also explained in great detail the nature of other violations concerning commercial type activity in the
critical area. o '

They seem to understand and indicated that they would comply.

Type: 'History

Jay, Susie and Jim Scarboro (aﬂorney) m&t-at our office.

- We informed him of the rules and regulations.

Also, answered any questions that he asked.
Gave him handouts of any paper work that he thought was necessary.

Zonrinngmplaint 11/13/2012 1:50:10 PM
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EXHIBIT D

~ Cabarrus County Zoning Ordinance
Chapter 2-Rules of Construction and Definitions

RACE TEAM COMPLEX - A facility used for the production, testing, and repair of competitively
raced motor vehicles inclusive of offices, warehousing of vehicles and souvenirs. Race Team
complexes may include multiple buildings for multiple teams or separate fabrication, chassis
construction, or painting facilities. ' :

RADIO AND TELEVISION STUDIO - A facility for the production of films and/or the
production and broadcast of television a~nd radio programs. ‘

RAIL STATION, RAIL TERMINAL - A railway facility where trains regularly stop to load or
unload passengers or freight.

RAIL STORAGE YARD - A complex series of railroad tracks for storing, sorting, or loading or
unloading, railroad cars or locomotives. A : ’ ‘

RECEPTION FACILITIES - Establishments located in rural Cabarrus County, meant solely for
banquets, wedding receptions, private events, etc. Events are by reservation only, with

food and beverage brought on site or prepared in an approved kitchen located on the site. A
reception facility shall not be operated as a restaurant with entertainment or as a bed and
breakfast.

RECREATIONAL FACILITY, INDOOR - An establishment providing amusement, entertainment
or recreation indoors typically for an admission charge. Types of indoor recreational facilities
include but are not limited to:

Dance halls

Live theater

Bands, orchestra and other musica] entertainment

Bowling alleys

Billiard and pool establishments

Membership sports and recreation clubs

Indoor swimming pools

Skating rinks

Indoor kart racing

= =R N N S

RECREATIONAL FACILITY, OUTDOOR - An establishment providing amusément, entertainment
or recreation outdoors, typically for an admission charge or membership fee. Types of outdoor
recreational facilities include but are not limited to:

Ball field, ball field complex

Non-competitive kart racing
Radio controlled race car or truck course
Radio controlled airplane flying fields

a.
b. Soccer field, soccer field complex
c. Miniature golf -
d. Outdoor Adventure Facilities, including zip lines, ropes courses and rock climbing walls
e. Amphitheater :
f. .Campground
. g.
h.
i

1

Chapter 2 Page 21 of 4. -
Revised July 16, 2012




EXHIBITE Section 3-8 TABLE OF PERMITTED USES

PERMITTED USE TABLE

“p" - Permitted, “C” — Conditional, “PBS” — Permitted Based on Standards
AO ] CR | LDR | MDR | HDR o1’

Office professional, 30,000 Square Feet or Less L P
Office professional, 30,000 Square Feet or More . . P P P
Parking Lot, Parking Garage, Commercial or Private . P [4 P PP
Pawn Shop (NCGS Chapter 91A) S P P
Pet Shop, Grooming, Enclosed Fadility : . - P P - P
Photographic Studio ) P P .
Printing and Reprographic Facllity . . p- P P P P
Race Shop, Race Team Complex (8-4, 19) . C 1
Race Shop, Race Team Complex P P P
Radio and Television Studio . ' P P P
Réception Facllities (8-4, 21) Cc Cc . -
Recreational Facility, Indoor (7-3, 38) PBS |- PBS | PBS P P
Recreational Facility, Outdoor (8-4, 22) Cc C (o4 (o} o) Cc Cc Cc C C
Recreational Therapy Facility, Rural Setting (8-4, 23) c C
Recreational Vehidle Sales, With Outdoor Storage or Sales Lot P |- P P
Recydiable Materials Drop Off (7-3, 40) ) .| PBS N PBS | PBS | PBS | PBS | PBS
Repalr Garage, Automobile (7-3, 42) PBS ) PBS P P
Repalr Shop, Farm Machinery (7-3, 43) ' PBS | P P
Repair Shop, Small Engine (7-3, 44) ) ) PBS PBS P P
Restaurant, Excluding Drive-thru (7-3, 46) . pPBS | PBS | PBS PBS PBS P. P P P
Restaurant with Drive-Thru Facility (7-3, 47) PBS | PBS | PBS | PBS
Restaurant with Drive-Thru Facility (8-4, 27) ) C C )
Retail Sales, Neighborhood Market 5,000 Square Feet or Less (7-3, 48) PBS .
Retail Sales, Shopping Centers, 10,000 Square Feet and Less P P P
Retall Sales, Shopping Centers, 10,000 - 50,000 Square Feet P P
Retall Sales, Shopping Centers, 50,000 - 100,000 Square Feet ) ) P
Retail Sales, Shoppling Centers, 100,000 Square Feet or More (8-4, 28) c
Sawmill (7-3, 50) . PBS | PBS |. P P
Sclentific Research and Pevelopment (7-3, 52) . PBRS | PBS | PBS | PBS
Self-Service Storage Facilities (7-3, 53) PBS | PBS | PBS
Shooting Range, Indoor (7-3, 54) - ] PBS | PBS | PBS
Shooting Range, with Outdoor Target Practice  (8-4, 30) c c C C
Signs, Off-Premise ) ‘ '
Signs, On-Premise : See Chapter Eleven, Table Six for Regulations
Sports and Recreation Instruction or Camp (8-4, 31) (e} C .
Sports and Recreation Instruction or Camp (7-3, 55) PBS | PBS | PBS | PBS
Stables, Commercial (7-3, 57) P PBS | PBS 2
Storage Building Sales, with Display Area (7-3, 55) PBS | PBS | PBS
Swim Club, Tennis Club, Country Club (7-3, 58) PBS | PBS | PBS PBS PBS | PBS | PBS | PBS
Tattoo Studio » P —
Taxidermy. Studio, No Outdoor Processing P P P
Towing Service, with Towed Vehicle Storage Yard, No Salvage or Part Sales . ’ |
(7-3, 60) X PBS pBS | P p
Towing Service, with Salvage (7-3, 59) . | ] PBS
Towling Service, No Towed Vehicle Storage Lot, Office Only, Storage of Tow
Trucks, Car Haulers Permitted On Site P P P P
Veterinarian (8-4, 37) C C C C C .
Wireless Telecommunications Services (8-4, 36) C C [ C C - C C (o} c C
Wireless Telecommunications Services, Stealth Antennae, 65 Feet or Less : : ’
(8-4, 36) P p P P P p P P P P
Wireless Telecommunications Services ~ Co-locations (7-3, 66) | pBS |"PBS | PBS PBS FBS | PBS | PBS | PBS | PBS | PBS

Chapter 3-Permitted Use Table ’ page50f9 . Amended July 16, 2012




EXHIBIT F

¢ Chapter Four Overlay Districts
PART 1. WATERSHED OVERLAY ZOKE .° * i
" Section 4-3. Application of Zone.

The provisions of this district shall apply within the areas designatid as a "Public
. Water Supply Watershed" by the ‘North Carolina Environmental Management
" Commission. The designated areas are established on the map -entitled
"Watershed Protection Map of Cabarrus County, North Carolina" which is adopted
simultaneously with this section. Any and all amendments to this overlay district
<hall take effect and be in force at the date of enactment by the Cabarrus County
Board of Commissioners. ' '

Section 4-4. Requirements for all lots in the Coddle Creek and Dutch-
Buffalo Watersheds. ‘ ‘

All lots in the following watersheds shall‘meet'the following requirements:

Watershed: 1. Coddle Creek
: 2. Dutch Buffalo Creek

Reguirements:

1) All lots within the drainage basin's critical area, that is land within 1/2 mile of
the high water mark or the ridge line of the watershed (whichever comes first)
for the reservoirs, shall have a minimum of two (2) acres. If a cluster
development is approved, the density for the site shall remain one dwelling per

two (2) acres for development.

2) All lots (or dwelling units per acre in cluster developments) in the remaining '
area of the drainage basin for the reservoirs shall have a minimum square
~ footage of one acre or one dwelling unit per acre or meet requirements of the
Cabarrus County Zoning Ordinance, whichever is more stringent.

Section 4-5. Additional requirements to property within the drainage

basin and within 1./2 mile of the high water mark for reservoirs. ‘

1) No commercial or industrial development . shall be permitted. A 150-foot
vegetative buffer shall be maintained from the. fiérmal pool level on all property
adjoining the reservoir.. No permanent structures shall be allowed within this
buffer area. : ;

2) A stream buffer éhall_ be established on all perennial streams as detailed in the
River/Stream Overlay Zone section of this Ordinance. (Part II)

3) All noﬁ-s_ingle family residéntial and nonresidential development of lots within
the critical area shall have an imp_efmeable area of less than six percent (6%).

Amended 11/16/2009 4-2




EXHIBIT G

§ 143-214.5. Water supply watershed protection.

(a)  Policy Statement. = This section provides for a cooperative program of water supply
watershed management and protection to be administered by local governments consistent with
minimum statewide management requirements established by the Commission. If a local
government fails to adopt a water supply watershed protection program or does not adequately
carry out its responsibility to enforce the minimum water supply watershed management
requirements of its approved program, the Commission shall administer and enforce the
minimum statewide requirements. The reduction of agricultural nonpoint source discharges
shall be accomplished primarily through the Agriculture Cost Share Program for Nonpoint
Source Pollution Control. :

(b)  Development and Adoption of Water Supply Watershed Classifications and
Management Requirements. — The Commission shall adopt rules for the classification of water
supply watersheds and that establish minimum statewide water supply watershed protection
requirements applicable to each classification to protect surface water supplies by (1)
controlling development density, (iiy providing for performance-based alternatives to
development density controls that are hased on sound engineering principles, or (iii) 2
combination of both (i) and (if). The Commission may designate water supply watersheds or
portions thereof as critical water supply watersheds and impose management requirements that
are more stringent than the minimum statewide water supply watershed management
requirements. The Commission may adopt rules that require that any permit issued by a local
government for a development or construction activity conducted by that local government
within a designated water supply watershed be approved by the Department prior to issuance.
Any variance from the minimum statewide water supply watershed management requirements
must be approved by the Commission prior to the issuance of a permit by a local government.
Except as provided by G.S. 153A-347 and G.S. 160A-392, the power to implement this section
with respect to development or construction activities that are conducted by State agencies is
vested exclusively in the Commission.

()  Classification of Water Supply Watersheds. — The Commission shall assign to each
water supply watershed in the State the appropriate classification with the applicable minimum

, management requirements. The Commission may reclassify water supply watersheds as
necessary to protect future water supplies or improve protection at existing water supplies. A
local government shall not be required to submit a revised water supply watershed protection
program to the Commission earlier than 270 days after it receives notice of a reclassification
from the Commission.

(@  Mandatory Local Programs. — The Department shall assist local governments to
develop water supply watershed protection programs that comply with this section. Local
government compliance programs shall include an implementing local ordinance and shall
provide for maintenance, inspection, and enforcement procedures. As part of its assistance to
local governments, the Commission shall approve and make available a model local water
supply watershed management and protection ordinance. The model management and
protection ordinance adopted by the Commission shall, at a minimum, include as options (i)
controlling development - density, (i) providing for performance-based alternatives to
development density controls that are based on sound engineering principles, and (iif) a
combination of both (i) arid (ii). Local governments shall administer and enforce the minimum
management requirements. Every local government that has within its jurisdiction all or a
portion of a water supply watershed shall submit 2 local water supply watershed management
and protection ordinance to the Commission for approval. .Local governments may adopt such
ordinances pursuant to their general police power, power to regulate the subdivision of land,
zoning power, or any combination of such powers. In adopting a local ordinance that imposes

G.S. 143-214.5 Page 1 -




water supply watershed management requirements that are more stringent than those adopted
by the Commission, a county must comply with the notice provisions of G.S. 153A-343 and a
municipality must comply with the notice provisions of G.S. 160A-384. This section shall not
be construed to affect the validity of any local ordinance adopted for the protection of water
supply watersheds prior to completion of the review of the ordinance by the Commission or
prior to the assumption by the Commission of responsibility for a local water supply watershed
protection program. Local governments may create or designate agencies to administer and
~ enforce such programs. The Commission shall approve a local program only if it determines
that the requirements of the program equal or exceed the minimum statewide water supply
watershed management requirements adopted pursuant to this section.

(d1) A local ordinance adopted to implement the minimum statewide water supply
watershed management requirements applicable to agriculture and silviculture activities shall
be no more restrictive than those adopted by the Commission. In adopting minimum statewide
water supply watershed management requirements applicable to agriculture activities, the
Commission shall consider the policy regarding agricultural nonpoint source discharges set out
in subsection (a) of this section. The Commission may by rule designate another State agency
to administer the minimum statewide water supply watershed management requirements
applicable to agriculture and silviculture activities. If the Commission designates another State
agency to administer the minimum statewide water supply watershed management
requirements applicable to agriculture and silviculture activities, management requirements
adopted by local governments shall not apply to such activities.

(e)  Assumption of Local Programs. — The Commission shall assume responsibility for
water supply watershed protection, within all or the affected portion of a water supply
watershed, if a local government fails to adopt a program that meets the requirements of this
section or whenever a local government fails to adequately administer and enforce the
provisions of its program. The Commission shall not assume responsibility for an approved
local water supply watershed protection program until it or its designee notifies the local
government in writing by certified mail, return receipt requested, of local program deficiencies,
recommendations for changes and improvements in the local program, and the deadline for
compliance. The Commission shall allow a local government a minimum of 120 days to bring
its program into compliance. The Commission shall order assumption of an approved local
program if it finds that the local government has made no substantial progress toward
compliance. The Commission may make such finding at any time between 120 days and 365
days after receipt of notice under this subsection by the local government, with no further
notice. Proceedings to review such orders by the Commission shall be conducted by the
superior court pursuant to Article 4 of Chapter 150B of the General Statutes based on the
agency record submitted to the Commission by the Secretary.

® State Enforcement Authority. — The Commission may take any appropriate
preventive or remedial enforcement action authorized by this Part against any person who
violates any minimum statewide water supply watershed management requirement.

(g)  Civil Penalties. — A local government that fails to adopt a local water supply
watershed protection program as required by this section or willfully fails to administer or
enforce the provisions of its program in substantial compliance with the minimum statewide
water supply watershed management requirements shall be subject to a civil penalty pursuant to
G.S. 143-215.6A(¢). In any area of the State that is not covered by an approved local water
supply watershed protection program, any person who violates or fails to act in accordance
with any minimum statewide water supply watershed management requirement or more
stringent management requirement adopted by the Commission for a critical water- supply

G.S. 143-214.5 - Page 2




watershed established pursuant to this section shall be subject to a civil penalty as specified in
G.S. 143-215.6A()(7).

The clear proceeds of civil penalties provided for in this section shall be remitted to the
Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2.

(h)  Planning Grants to Local Governments. — The Secretary may make annual grants to
local governments for the purpose of assisting in the development of local water supply
watershed protection programs. The Secretary shall develop and administer generally
applicable criteria under which local governments may qualify for such assistance. Such
criteria shall give priority to local governments that are not then administering zoning
ordinances in affected water supply watershed areas.

@) Every State agency shall act in a manner consistent with the policies and purposes.
of this section, and shall comply with the minimum statewide water supply watershed
management requirements adopted by the Commission and with all water supply watershed
management and protection ordinances adopted by local governments. (1989, c. 426, s. 1;

1991, c. 342, s. 9; ¢. 471, 5. 25 ¢. 579, s. 1; 1991 (Reg. Sess., 1992), c. 890, s. 14; 1998-215, s.
62.) ' '

G.S. 143-214.5 " Page3







EXHIBIT I

DEPARTMENT OF THE ARMY
WILMINGTON DISTRICT, CORPS OF ENGINEERS
P.O. BOX 1830
WILMINGTON, NORTH CAROLINA 28402-1850

IN REPLY REFER TO

Regulatory Branch .
SUBJECT: File No. CESAW-CO88-N-013-0061 | e 13

Mr. James W. Lentz, Chairman N .
Cabarrus County Board of Commissioners Lo
Post Office Box 707 .

Concord, North Carolina 28025-0707

Dear Mr. Lentz:

In accordance with your written request of November 5, 1987, and the
ensuing administrative record, enclosed are two copies of a permit to
discharge dredged or fill material into waters of the United States for the
construction of an earthen dam and water supply reservoir on Coddle Creek,
west of Concord, Cabarrus County, North Carolina. '

The proposed project consists of the construction of an earthen dam across
a narrow part of the Coddle Greek Valley upstream of N.G. Highway 73, a raw
water intake structure, related site piping, and provisions for a future new
pump station. Implementation of the project will also require the realignment
of N.C. Highway 73, the relocation of (a) a power transmission line, (b) two
high pressure refined petroleum pipelines, and (c) an existing raw water pump
station and intake for the City of Kanmapolis, in addition to construction of
a mew bridge and approaches for Mooresville Road (N.C. Highway 136).

The proposed dam will have a length of approximately 2,400 feet with a
height at the maximum section of 45 feet above the creek bed. The elevation
of the top of the dam will be 660 feet mean sea level (MSL). The principal
spillway will be a 225-foot-wide concrete ogee crest with a chute spillway
and stilling basin, together with a 300-foot-wide-concrete spillway. A
500-foot-wide earthen emergency spillway will be located on the left abutment.

_Excavation from the spillways will be utilized in construction of the

embankment. .

You. should acknowledge that you accept the terms and conditions of the
enclosed permit by signing and dating cach copy in the spaces provided

‘("Permittee" on page 3). All pages of both copies of the signed permit with

drawings should then be returned to this office for final authorization. A
self-addréssed envelope is enclosed for your convenience.

After the permit is authorized in this office, the original copy will be
returned to you; the duplicate copy will be permanently retained in this

_ office., Should you have gquestions, contact Mr. David Franklin, Regulatory

Branch, telephone (919) 251-4952.

Sincerely,

2. Doy e s U

James H. Eradley
Chief, Construction-Operations
Division

Enclosures

October 30, 1990 k REU VED




' DEPARTMENT OF THE ARMY PERMIT -
Cabarrus County

. Post Office Box 707 .
Pumnmc Concoxd, North Carolina 28025-0707

Permit No, CESAW-CO88-N-013-0061

Issting Office CESAW-CO-E

NOTE: The term *‘you™ and its derivatives, as used in this permit, means the permittee or any fulure transferee, The term
“Lhis office" refers to the appropriale district or division office of the Corps of Engineers having jurisdiction over Lhe permitled
activity or the appropriale official of that office acting under the authority of the commanding officer.

You are authorized to perform work in accordance wilh the lerms and conditions specified below.

Project Description:

To discharge dredged or f£ill material into waters of .the United .States for .the

construction of an earthen dam and water supply reservoir on Coddle Creek, west
of Concord. '

Project ﬂocation:,

Concord, Cabarrus County, North Carolina.

Permit Conditions:
General Conditions:
1. The time limit for completing the work authorized ends on December 31, 11993 . s you find that you need

more time Lo complete the authorized activily, submlt, your, request fora lee exLenslon to this office for consideration at lcut
one month before the above date is reached

2, You must maintain the activity authorized by Lhis permit in good condition and in conformance with the terms and condl-

. tions of this permit. You are not relieved of this requirement if you abandon the permitted activity, although you may make
& good [aith transfer to a third parly in compliance with General Condition 4 below, Should you wish to cense to maintain
the authorized activity or should you desire to-abandon it without a good faith transfer, you must obtain a modification of
this permit from this office, which may require resloration of the area.

3, If you discover any previously unknown historic or archeological remainz while accomplishing the activity zulhorized by
this permit, you must immediately notily this office of what you have found, We will initiate the Federal and state coordina-
tion required to determine if the remains warrant a recovery effort or if the sile is eligible for listing in the National Regisler
of Historic Places,

ENG FORM 1721, Nov 86 e ' EDITION OF SEP 82 1S OBSOLETE, (33 CFR 325 (Appendix A))




4, If you sell the properly associated with this'permit, you must obtain the signature of the new owner in the gpace provided
and forward a copy of the permit Lo this offica to validale Lhe transfer of this authorizalion,

5. If a conditioned water quality certification has been issued for your project, you must comply with the conditions specified

In the certification as special conditions to this permit, For your convenience, a copy of the certification {s attached if it con-
tains such conditions,

6. You must allow representatives from this olfice to inspect the authorized activity at any time deemed necessary to ensure
that it s being or hns been accomplished in accordance with the terms and conditions of your permit,

Special Conditions:

See attached. All work required by Special Conditioms must be completed prior to
impoundment, except as provided for in Special Conditions.

Further Information: -

1. Congressional Authorities: You have been authorized to unidertake the activity described aBéve pursuant to: '
( ) Section 10 of the Rivers and Harbors A;t of 1899 (33 U,S.C, 403),

" &) Section 404 of the Clesn Water Act (33,U.8.C. 1344).
() Sect.lon 1‘03 of the Marine Protection, Research and Sanctuaries Act o.f 1972 (33 U.8,C. 1413),

2. Limits of this authorization.

a, This permit does not obviale the need to obtain other Federal, state, or Jocal authorizations required by law,.

b. This permit does not grant any property rights or exclusive privileges.
. This permit does not authorize any Injury to the property or rightls of others.
d. This permit does not authorize interference with any existing or proposed Federal project.

3. Limits of Federal Liability, In issuing this permit, the Federal Government does not assume any liability for the following:

a. Damages to the permitled project or uses thereof s a result of other permitted or unpermitted activities or from natural
causes,

b, Damages to the permitted project or uses thereof 25 & result of current or future activities undermken by or on behall
of the United States in the public interest,

c. Damages to'persons, property, or to other permitted ‘or unpermitted activitiez or structures caused by the activity
authorized by this permit.

d. Decign or construction deficiencies associated with the permitted work,




e. Dafage claims associated with any future modification, suspension, or revocation of thiz permit.

4, Relisnce on Applicant’s Data: The determination of this office that issuance of this permit is not contrary to the public
interest was made in reliance on the information you provided.

. Reevaluation of Permit Decision. This office may reevaluale its decision on this permit at any time the circumstances
werrant, Circumstances that could require a reevaluation include, but are not limited to, the following:

2. You fail to comply with the terms and conditions of this permit.

b, The Information provided by you, in support of your permit spplication proves to have been false, Incomplete, or
Ineccurate (See 4 above).

¢. Slgnificant new Information surfaces which thix office did not consider in reaching the original public interest declslon.

Buch a reevaluation may result in n determination that it.is appropriate to use the suspension, modification, and revocation
procedures contained in 33 CFR 325.7 or enforcement procedures such as those contained in 33 CFR 326.4 and 326.5. The
referenced enforcement procedures provide for the jssuancd of an administrative order requiring you to comply with the terms
and conditions of your permit and for the initiation of legal action where appropriate. You will be required to pay for any
corrective measures ordered by this office, and if you fail to comply with such directive, this office may in certain situations

(such ns those specified in 33 CFR 209,170) accomplish the corrective measures by conlract or otherwise and bill you for the
cost,

8. Extenslons. General condition 1 establishes a time limit for the completion of the activity authorlzed by this permit, Unless
there ure clrcumstances requiring eithet a prompt completion of the authorlzed activity or a reevalustion of the public Interest
decizlon, the Corpe will normally give favorable consideration to a request for an extention of thls time limlt,

Your slgnature below, as permittee, indicates that you accept and agree to comply with the terms and condltions of thlx permit,

CABARRUS COUNTY

(PERMITTEE) (DATE)

This permit becomes effective when the Federal official, designated to act for the Secretary of the Army, hzssigned below,

THOMAS C. SUERMANN, T,TEUTENANT COTONET -
(DISTRICT ENGINEER) (DATE)

When the structures or work authorized by this permit are still in existence at the time the property is transferred, the terms and
canditions of this permit will continue to be binding on the new owner(s) of the property. To validate the transfer of this permit
and the associated liabilities associated with compliance with its terms and conditions, have the transferee sign and date below.

(TRANSFEREE) . ' (DATE)

«U.B, GOVERNMENT PRINTING OFFICE: 1088 — 717425
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SPECIAL CONDITIONS

1. Surrounding the reservoir pool, 526 acres are to be used as mitigation
lands. This will include the creation of 186 acres of wetland habitat
creation (bottomland hardwoods), reforestation of 170 acres of upland fields,
6 acres of wildlife feed plots, and presexrvation of 164 acres of Forested
uplands and wetlands (140 acres of existing upland hardwood forest and 24
acres of bottomland hardwoods). All habitat creation areas will be developed
in accordance with a habitat creation mitigation plan to be approved by the
U.S. Fish and Wildlife Service, the N.C. Wildlife Resources Commission, EPA,
_and the Corps of Engineers (COE),

a. Reservoir Shoreline. Surrounding the reservoir pool, 526 acres
are proposed for mitigation. Mitigation in this areas will include 188 acres
of habitat creation (bottomland hardwoods), 170 acres of upland reforestation,
6 acres of wildlife feed plots, and preservation of 164 acres of moderate
quality forested uplands and wetlands (24 acres of wetlands, 140 acres of
uplands). Due to the large area involved, each of these various land uses has
been plotted out on the attachments (Figures 1, 2, and 3A through 3J). All
remaining lands between the maximum pool of 650 feet and 660 feet mean sea
level (MSL) (reservoir buffer area) will be reforested/presexrved.

(1) Habitat Creation. Three types of habitat creation are

proposed for this area: 1) wetland creation through flooding by the reservoir -

of shoreline areas within the maximum pool area and planting with bottomland
hardwoods; 2) reforestation of cleared fields in the upland buffer area
surrounding the reservoir, and; 3) vegetating a few small cleared upland areas
with wildlife feed sources such as grains, legumes, etc,

(a) Wetland Creation. Cabarrus County is directed by rules
developed by the North Carolina Division of Health Services to clear and grub
an area from 5 feet below to 2 feet above the normal pool of the reservoir.
The normal pool elevation was determined by data developed in the Reservoir
Operation Preliminary Report by HDR Engineering (December 1987). The normal
pool is defined as the average pool elevation over the period modeled under

the following parametérs:

Rainfall Data Period 1951-1986 .
Maximum Pool Elevation 650 feet MSL (gates fully closed)
Water Supply Demand Year 2020 :

The normal pool for the reservoir is therefore estimated to be at 646 feet
MSL, and so the area for 641 feet to 648 feet will be cleared and grubbed of
all vegetation.

The dam facility will be constructed to include a concrete spillway designed

" with an overflow elevation of 645 feet MSL. Above the spillway, there will be
5-foot gates which will allow the resexrvoir pool to be raised to maximum pool
elevation 650 feet MSL. During certain times of the year, based upon rainfall

and withdrawal rates, the pool will temporarily reach this maximum elevation
(Figure 1),




All upland areas between 648 feet and 650 feet MSL around the reservoir pool
will be cleared of existing vegetation and replanted with bottomland hardwood
saplings such as green ash, red maple, box-elder, American sycamore and
sweetgum (Figure 2). Species which exhibit higher tolerance to inundation
will be planted at the lower elevations within this vegetated zome. The
reservoir will be operated to minimize inundation. of these species during
their early stages of development thereby increasing survivorship. A large
number of areas which are presently above 650 feet MSL will be excavated to
650 feet MSL, while a number of other areas which are presently below 648 feet
MSL will be filled to 648 feet MSL (Figures 3A-3J). The excavated material
will be the source for £ill areas; in no instance will more than 3 vertical
feet of material be removed from excavation areas, or 2 vertical feet of
material placed in fill areas. This effort will only be made in upland areas,
while wetlands which occur at these elevations around the reservoir will be
presexved,

The hardwood species mentioned above will be bare-root saplings planted on
10-foot centers perpendicular to the shoreline. Before planting, a 4-inch
layer of mulch will be spread throughout the planting areas to increase the
organic content of recipient soils. For all habitat creation areas, planted
trees will be obtained from and installed according to sound horticultural
practices by the North Carolina Forest Service.

(b) Upland Reforestation. As illustrated in Figure 2,
.several agricultural fields in the buffer surrounding the reservoir will be
cleared and replanted with upland forest species. Species to be used include
shortleaf and Virginia pine, with smaller plots planted with hardwoods such as
yellow poplar, red oak and shagbark hickory as stock of these species is
available,

o (c) Wildlife Feed Plots. Two 3-5 acre agricultural fields
(one on each side of the reservoir) will be cleared and replanted with
wildlife feed source vegetation by the North Carolina Forest Service with
support from the ASCS of Cabarrus County. These two plots are illustrated on
Figures 3-C and 3-F.

(2) Preservation. In additlion to the creation areas described
above, an additional 140 acres of existing forested uplands, and 24 acres of
existing forested wetlands, will be preserved. These areas occur within the
buffer surrounding the pool. Public access to these areas will be limited to
the two public access areas for fishing and cance launch illustrated on

Figures 3-D and 3-F.

2. The County shall implement monitoring programs for vegetation
survivorship, growth and recruitment in creation areas, water quality and
biotic recruitment in the reservoir pool, and succession and community
‘dynamics within preservation areas, including wildlife utilization of the




project area. Management efforts shall include removal of nuisance 'vegetation
from creation areas, enhancemént of project area habitats for wildlife
(particularly rare species), and elimination of pest control problems
associated with the resexrvoir pool.

The Cabarrus County Utilities Department or its agent will be responsible for

~“THhe operation of the reservoir dam facilities according to the approved
Reservoir Operations Plan. The Utilities Department, in conjunction with the
Cabarrus County Department of Parks and Recreation, will be responsible for
the successful development (creation) and management of ‘all mitigation lands. .
The Utilities Department and/or its agent(s) will conduct biotic monitoring of
the pool and created lands. The Utilities Department will be responsible for
the timely submittal of all monitoring reports to the appropriate regulatory
agencies.

a. Monitoring. A periodic monitoring program will be implementad
for: evaluation of growth, recruitment and survivorship of planted vegetation
species in creation areas; water quality in the reservoir pool: and assessment
of the natural development -and wildlife utilization of preservation lands in
the project areas. Each of these programs is described in detail below,
including information regarding methodology, scheduling and reports.

(1) Wetland Creation. The wetland areas described above will be
monitored for survivorship of planted species, recruitment, percent coverage
of planted and recruited wetland vegetation, and growth of installed woody
vegetation. Periodic monitoring reports will be submitted to the Corps of
Engineers (COE) .

(a) Methodology. A specific monitoring scheme using
standard techniques, including regularly spaced parallel transects, shrub and
herbaceous quadrats, photographic stations and qualitative evaluation of
recruitment, will be developed for the wetland creation areas. Momitoring
will be performed by experienced wetlands biologist,

(b) Survivorship and Replanting. Installed vegetation such
as bare-root saplings will be provided and installed by the North Carolina
Forest Service. The saplings will be of high quality, and plants are to be

" installed according to sound horticultural practices., Survivorship of at
least 80% of planted individuals is required at the ends of yéars 1, 2, and 3.
An 80% areal coverage of non-nuisance wetland vegetation is required through
the end of the 7-year monitoring period. If it is noted on any monitoring
events during years 1-3 that percent survivorship of installed species has
dropped below 80%, replanting will be done as necessary to accomplish an 80%

" survivorship level.

In most cases, vegetation will be installed in rows perpendicular to streams,.
Should it become evident that certain species are not surviving well, either
in specific locations around the reservoir or more generally at particular




elevations (i.e, closer to, or in deeper water, or farther up the hill
shallower water), then a suitable substitute species will be selected as a
replacement. For instance, if survivorship of sweetgum in a certain area is
20% while survivorship of box-elder is 93%, then the dead sweetgum saplings in
the sweetgum row will be replaced with box-elder. In the same way, 1If red
maples inundated by 1-2 -feet of water.at maximum pool all die, but green ash
does well in this area, then the dead red maples in the red maple rows will be
replaced with green ash. .In every instance an effort will be made to maintain

the highest diversity attainable while providing for the highest percent
survivorship possible,

(e) Scheduling and Repozrts. Monitoring of habitat creation
areas will be done at the beginning, middle, and end of the growing season
each year during the first four years, and at the beginning and end of the
growing season during years 5, 6 and 7. An initial monitoring report will be
due within 60 days after the completion of mitigation construction, and a
schedule for the monitoring events will be submitted at that time. An annual
Progress report will be subnitted each year which will summarize the year's
vegetation monitoring events and analyze all data collected to date. Required
maintenance due to nuisance species problems (described later) will be
performed within 60 days of the monitoring events. Required replanting will
be performed annually at the beginning of the growing season.

(2) Water Quality. Monitoring of water quality in the pool of
the reservoir will be routinely performed as part of the Reservoir Operations
Plan. However, it is important to note that data collected to assess
compliance with State: and Federal drinking water standards will also provide
insight into the ecological processes that occur in association with lake

eutrophication. Evaluation of ‘such data will be.conducted as part of the .
monitoring of the mitigation areas.

(3) Preservation Lands and Wildlife, - As
impacts to 520 acres of wetlands, the 164 acres of
forested uplands and wetlands will be preserved.
buffer areas around the reservoir.
to assess the natural process of suc

partial mitigation of
moderate to high quality
This acreage occurs in

These areas will be perlodically monitored
cession and wildlife utilization.

(a) Methodology. Associated with monitoring of the various
habitat creation areas, transects will be established across areas proposed
for preservation. For areas requiring more than one transect, these will be
spaced approximately 100 meters apart-and will span the width of the preserve
area. Parameters recorded will include species of trees, number of
individuals of each species, and the diameter of breast height (dbh) of each
tree within 5 meters of each side of the -transect. Other vegetative cover,

. including shrubs and herbs, along with the distribution and approximate

percent cover of each, will be qualitatively assessed within the transect
corridor. )
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" conjunction with the monitoring efforts in the habitat creation areas.

-the total areas of the site, all individuals will be hand Temoved from the

, @llow for the dominant establishment of: planned and/or otherwise propagated
desirable wetland species of vegetation. This maintenance will be done

, centerline of the stream. If the buffer strip is presently wooded, it cannot

observations will be made while the vegetation monitoring is being
written record will be mzde or mammal, bird, reptile and amphibian
species vhich are observed or for which calls, scat or tracks are confirmed.

(b) Scheduling and Reports. Monitoring will be done in

Reports assessing the status and condition of preservation areas, along with
wildlife observed or expected, will be submitted to the COE as appendices to
the monitoring reports for creation areas.

b. Haintenance. Maintenance of mitigation sites (planted areas,
etec.) will be prescribed to remove nuisance species. Vegetation species
identified as being of low value due to their opportunistic nature, dominating
growth form, toxic secretions, etc. are considered to be a nuisance to the
perpetuation on high quality, self-sustaining vegetated systems. Such species
in the project area would include Sesbania spp., Ludwigia Spp., Crotalaria
spp., Alternanthera philoxeroides, and to a much lesser extent Tvoha spp., and
Cephalanthus occidentalis.

Should individuals of any of these species come to dominate more than 20% of

habitat creation areas and removed from the project area. Such removal ‘will

immediately following the momitoring events described above. Mainteénance for
nuisance species will be done as necessary for years 1-7. ’

¢. Hanagement. The applicant (Cabarrus County) will be responsible
for all monitoring, maintenance, reports, success requirements and remedial
actions associated with this mitigation plan. The County assumes
responsibility for the permanent conservation (throughout the life of the
reservoir), through whatever means available, of all lands herein described
for purposes of habitat creationm, preservation, restoration and enhancement.

. 3. The Cabarrus County Board of Commissioners, through the Cabarrus
County Planning Department, shall implement and maintain a county-wide mandate
(ordinance) which strictly limits development within a buffer zone along all
perennial streams within the county. This ordinance contains several features
which will protect water quality and will also provide benefits to fish and
wildlife resources. The ordinance is enforced by the county inspections
department. This ordinance must be in full force and effect before the
permitted action will be allowed. The buffer zone shall be established as
that area which extends 50 feet from the stream bank perpendicular to the

be'disturbed. Perennial streams are defined as those which are illustrated as
solid blue lines on the USGS Quadrangle topographic maps for the county.
Additional requirements are described in Cabarrus County Zoning Text
Amendment: 3.13 - River/Streanm Overlay Zone (RSOZ) (see attached).

.




Failure to adequately implement or enforce the zoning amendment or
unacceptable modification of the zoning amendment will require alternative
mitigation measures to be implemented. The alternative mitigation requirement
will include the restoration or creation of approximately 300 acres of
forested wetlands as per a plan developed in conmjunction with the N.G.

Wildlife Resources Commission, the U.S. Fish and Wildlife Service, the EPA,
and the Coxps of Engineers,.

4. There shall be a continuous release of water of at least 6 cfs from
the reservoir at all times to augment downstream: flows during drought
conditions. This shall be accomplished under normal flow conditions from
water flowing over the spillway and discharging into the creek below the dam,
thereby providing the minimum water requirements necessary to maintain aquatic
life. When the water level drops below the crest of the spillway (elevation
645), such as during periods of low flow into the reservoir, the minimum
downstream release requirement will be maintained by the discharge through the
low level outlet. The low level outlet, which remains open at all times, is
located at elevation 624.67. The bottom of the intake structure is at
elevation 612.. Water will flow into the structure and then through a 48-inch
diameter pipe through the dam and discharge into Coddle Greek. Priox'to
discharge into the creek, the water will flow through an energy dissipator
Structure and over an 18-foot long riprap lined channel. A staff gauge will
be installed immediately downstream of the release,

5. A sedimentation and erosion control plan will be developed and
approved by the N.C. Department of Environment, Health and Natural Resources
prior to the start of construction. The plan will conforfn to requirements of
the N.C. Sedimentation Control Act. The county will assure that the plan's

sedimentation and erosion control measures will be employed to minimize turbidity
and siltation impacts, :

6. The county will manage fish and wildlife resources in the new reservoir

in accordance with a plan developed in consultation with the N.C. Wildlife
Resource; Commission. .

7. The county will assura that the activity be conducted in such a manner as
to prevent significant increase in turbidity outside the area of construction or
construction-related discharge (increases such that the turbidity in the Stream
i1s 350 NTU's or less are not considered significant),

8. The results of mitigation monitoring shall be sent to the Division of
Environmental Management at their Headquarters Office and Mooresville Regional
Office. Addresses that should be used are as follows:

N.C. Division of Environmental Management
Water Quality Planning

Post Office Box 27687 .

Raleigh, North Carolina 27611-7687

N.C. Division of Environmental Management
Water Quality Regional Supervisor

919 North Main Street

Mooresville, North Carolina 28115




EXHIBIT J

CODDLE CREEK RESERVOIR
MITIGATION PROGRAM

Monitoring Methodology Manual - Spring 1997 Iteration

L Purpose

This report provides a detailed description of the methods and procedures to be used in
monitoring the Coddle Creek Reservoir Mitigation Program. Coddle Creek Reservoir (see
Location Map 1) was constructed to provide the residents of Cabarrus County with a reliable
supply of potable water through the year 2020. The projected demand at that date is 34.5
million gallons per day (MGD); the estimated 30.0 MGD yield from Coddle Creek Reservoir,
plus an existing 6.0 MGD supply from Lake Fisher, will provide the County with a sufficient
raw water supply (36 MGD) to meet this projected demand. Construction of the reservoir was
authorized by the U.S. Army Corps of Engineers and was implemented under the governance of
permit number CESAW-C088-N-013-0061.

1I. Site Overview

A,

Created Wetland and Upland Reforestation Areas

_ There are 357 acres of created wetland and reforested upland areas adjacent to

and surrounding this Cabarrus County project. Reforestation areas were
historically cleared Iand used primarily for tow crops and pasture. As mitigation
for the loss of forested, scrub/shrub and herbaceous wetland acreage to reservoir
clearing and inundation, created wetland and upland areas were planted with °
seedlings appropriate for the expected hydrologic conditions. The initial planting
proceeded in two phases: Phase 1, in which most of the designated acreage was
planted, occurred in February and March of 1993; Phase 2, the completion of the
planting, began in December 1993 and concluded in May 1994, Phase 2 of the
planting included installation of both bare-root seedlings and 3-gallon
containerized stock. The bare-root seedlings were planted during the winter
months of 1993-94; the containerized materials were planted later in the Spring
1994, The 3-gallon trees were planted primarily near the site of the Rocky River
Waste Water Treatment Plant (RRWWTP) in Cabarrus County, south of the




Coddle Creek Reservoir (see Location Map 1). Some additional planting
occurred in March 1997, to compensate for dieback in the wetland creation area
and impacts resulting from pipeline relocation efforts. This work also included
2.75 acres of additional buffer area planting. )

In the Methodology Appendix, Tables 1, 2, and 3 list the scientific and common
names of the species that were planted in both wetland and upland areas; these
tables also illustrate how the wetland areas were subdivided into areas closest to
the reservoir water level ("low wet") and areas higher up from the water level
(“high wet"), Some of the species planted were considered to be appropriate for a
range of hydrologic conditions.

All bare-root seedlings were obtained as 1-year-old nursery stock specimens.
Planting occurred at approximately 7-foot intervals within rows, which followed
the elevation contours and were separated by 10-foot spacings. Seedlings were
bundled at a N.C. state forestry nursery into "low wet", "high wet" or "uplan !
mixtures (Table 1) and then packed into Kraft bags so that the bags were filled
with only one of the three types of mixes; the bags were subsequently marked and
labeled accordingly. At the project site, bundles were pulled from the bags and
seedlings were planted in areas with the appropriate hydrology. The choice of
specie§‘-: planted at each point along a row was a matter of random draw by the
planters from their tree planting bags; the planters carried only one type of
seedling mix at a time.

In the interest of logistics for site preparation and planting, the wetland and
upland planting areas were designated numerically, often with alphabetical sub-
designations. For example, LW14 refers to the low wet planting area #14; in
turn, LW14 was sub-divided into LW14A, LW14B and LW14C. Approximately
150 areas wete so designated as wetland forest creation areas (containing both low
wet and high wet sub-areas) or upland reforestation areas. Each site was planted
with tree mixes appropriate to its hydrology.

Preservation Areas and Wildlife

As part of the mitigation program, a buffer zone of moderate to high quality
forested wetlands and uplands is being maintained as a preservation boundary
around the reservoir, These areas will be periodically monitored to assess the
natural process of succession and wildlife usage. Wildlife observations in these

areas and throughout the entire project area will be recorded for each monitoring
event,




C.  Aquatic Environment

The Coddle Creek Reservoir Project will create approximately 1,100 acres of
aquatic habitat. This body of water will be monitored for water quality and biotic
recruitment, with particular attention given to mosquito and mosquito-predatory
fish (e.g. Gambusia spp.) population development.

III, Monitoring Program

A, Created Wetland and Restored Upland Forest Areas

1.

Events

Monitoring will consist of 18 events, including the initial set-up and post-
planting inspection event which occurred 60 days after the completion of
the mitigation construction. Following the post-planting inspection,
monitoring events will take place 3 times during the growing sedsons in
years 1, 2, 3 and 4, and twice during the growing seasons of years 5, 6
and 7. Thirty-nine transects, most of which will cross both wetland and
upland areas, have been established at various locations around the
reservoir perimeter. These transects will be monitored for survival rate of
the planted species at the ends of years 1, 2, and 3, and areal coverage of
non-nuisance vegetation by the end of the 7-year monitoring period.
Success criteria for this mitigation effort have been established as a
minimum survival rate of 464 trees/acte through year 3 and an 80% cover
of non-nuisance vegetation by the end of year 7.

Site Locations

Two sets of criteria have been used to determine the location of the
monitoring transects. First, the planting areas selected for monitoring
were chosen to provide a general representation of conditions around the
reservoir, yet also include unusual or significant conditions present in
certain areas (e.g. a particularly large planting area or an area whose
landscape was modified prior to planting). Second, within the selected
planting area the transect was oriented to maximize the number of planted
rows crossed while maintaining its perpendicularity across the rows. Final
locations of the monitoring sites were determined upon completion of
construction and are indicated by appropriate figures included in the
individual monitoring reports. '
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3.

Vegetation Evaluation

a.

Quantitative Data Collection

Data collected from the monitoring sites address three issues: 1)
the condition of the planted trees and shrubs, 2) the recruitment of
additional woody vegetation in the planted areas and 3) the
recruitment of herbaceous vegetation in the planted areas. Data on
the condition of planted trees will be collected using transects
established in a non-random fashion at selected sites; monitoring of
the woody and herbaceous vegetation was originally performed
with quadrat plots using the tree transect as one side of the quadrat
(See previous reports, and Figure 1 next page). As results of this
process have been analyzed, it was decided to implement an
alternative approach of sampling with 1/100th acre radial plots.

TRANSECT

To set the transects, a tape measure was drawn from the low end
of the monitored site to extend uphill, across the planted rows, to

_the high end of the site. The compass bearing of the high end, as

sighted from the low end, was recorded and permanent stake
markers were driven into the ground (on the right hand side of the
tape facing uphill) at the low and high ends. At each row crossed
by the transect, one tree on each side of the.transect was marked
with a numbered tree tag and data on those trees will be recorded
over the course of the monitoring program. This transect data will
serve to measure the health, survivorship and growth of the planted
trees. Data collected include species, caliper, height, canopy cover
and a vigor quality rating of 3-2-1-0, where 3=good, 2=fair,
I=poor and O=dead (or apparently so). These data will be
recorded on the Tree Transect Data Form and used to document
survivorship, growth and vigor (see Appendix for data forms).

RADIAL PLOTS

Due to the density of the developing herbaceous vegetation in
many planted areas, it became impractical to monitor woody and
herbaceous recruitment with quadrat plots. Beginning with the
Summer 1994 event, 1/100th acre radial plots were used to
estimate volunteer woody density; thereafter, these plots are used




to measure total live tree density within a planting area. The
procedure, similar to the forestry practice for estimating tree
planting densities, is performed by establishing a center of a circle
and sweeping an 11'9" radius 360 degiees to define the
circumference of the plot. The number of live trees within the
circle is counted and used to estimate a density throughout the
area. Radial plots of 1/100th acre will be used to estimate tree
densities in three locations: near a wooded edge, halfway between
the edge and the center, and near the center. Taking measurements
in these three locations will provide a more complete assessment of
the dynamics of revegetation. The original woody quadrats were
aligned along the transects, which generally are situated in the
central zones of a planting area; the areas closer to the propagule
source of a wooded edge will likely display a different level of
revegetation than the central zone.

Associated with the above change in monitoring volunteer woody
vegetation is a discontinuance of using quadrats to monitor
herbaceous vegetation. It has been observed that the herbaceous
conditions in a planted area can best be described qualitatively; for
example, a site may be dominated herbaceously with Erigeron

(80% areal cover) plus scattered Aster species. Maintenance

prescriptions can be satisfactorily determined by such qualitative
observations without quantifying the presence of numerous
occasional species.

Qualitative Observations

Qualitative observational data for all transect planting areas will be
recorded on a site description form and will consist of observations
of general development and condition of the planted area, including
disturbance, growth of desirable volunteers and encroachment of
nuisance vegetation. During the course of each monitoring event,
wildlife observations in the planted areas will also be recorded on a
Wildlife Observations data sheet. Additionally, a photographic
record of all mitigation planted areas will be maintained. Photo-
stations have been established at various select points for each
planting area so as to provide a virtually comprehensive overview
of all mitigation planting around the reservoir. The photographic
record will be kept in the project record file and will be available
for review at any time. Representative photos of several planting
areas will be included in the inspection reports with photos of the




same areas contained in subsequent reports to visually document
the development of the planted areas.

B. Preservation Areas and Wildlife

1.

Events

Monitoring of preservation areas will be done in conjunction with the
monitoring efforts in the wetland creation and upland reforestation areas.
Repotts on the preservation areas, and wildlife observations in these areas,
will be a part of the monitoring report. The vegetation data forms will be
included in the report appendices, along with all other monitoring forms
(see Appendix, Section 5). The wildlife observations will be compiled as
part of the Wildlife Observations data sheet for each event.

Site Locations

Sites for monitoring preservation areas were selected to represent the
general condition of existing woodlands around the reservoir, and to
include unusual or significant conditions found in certain areas. Locations
of the monitoring transects are indicated by appropriate figures included in
the monitoring reports,

Vegetation Evaluation

Line transects have been established at 9 locations around the reservoir.
Each transect is 60 meters in length and varies in orientation, relative to
the shoreline, depending on the ecological factors and property boundaries
of the area. Within 5 meters of each side of the transect line, each tree of
a minimum 2" diameter at breast height (dbh) has been number tagged and
recorded as to its species. Data recorded during the course of the
monitoring program will chart the changes in dbh and survivorship for
each tagged tree at each monitoring event and will reflect successional
development as new recruits attain the minimum dbh and are subsequently
tagged and charted.

Other woody vegetation, i.e. seedlings, shrubs and vines, will be
monitored by means of Sm x 5Sm quadrats established along the transect
line, The quadrats were established at approximately 10, 30 and 50
meters along the transect line and are set to one side or the other of the
transect, depending upon the local conditions (e.g. a localized
concentration of tree fall due to storm damage may have dictated that a




quadrat be set at 35 rather than 30 meters along the transect, or to the
right side rather than the left). Each individual quadrat will be maintained
in its place, unless sévere disturbance dictates a relocation. Vegetation
data will be recorded on the Preserved Area Monitoring - Tree Transect
and Woody Vegetation Quadrats Data forms, the latter of which will
include comments addressing the condition and development of herbaceous
vegetation in the area,

C. Aquatic Environment

1.

Events

Monitoring of the aquatic environment will begin with the first monitoring
event after the reservoir level has reached 640" (which is 6' below normal
pool) and will be scheduled thereafter to be done in conjunction with the
other monitoring efforts described above. Reports assessing the status and
condition of the aquatic environment, along with wildlife observed or
expected, will be submitted as appendices to the monitoring reports for the
creation and restoration areas.

Site Locations

Monitoring transects will be situated in the middle of the reservoir and in
3-5 finger areas around the perimeter; final determination of the location
of these sites will be made after completion of construction and will be
indicated by appropriate figures included in the inspection reports.

Biotic Recruitment

Monitoring of biotic recruitment will focus primarily on the development
of populations of mosquito-eating fish (e.g. Gambusia spp.) and will be
carried out with the use of non-destructive sampling techniques such as
Breder fry traps and/or fine mesh bag seines. The traps will be set, and/or
the seines used, at selected, non-random locations around the periphery of
the reservoir and will be adjusted to sample for fish of various age and
size classes. Following a preliminary test-sampling investigation, the
method, or combination, that proves most effective in obtaining the
samples will be used consistently thereafter to provide comparable data for
each report. Sample data will be recorded on the Aquatic Environment
form (Methodology Appendix) and with the Wildlife Observations Forms,














































EXHIBIT L

Pictures of Gate on 9/29/2012




To:

From:

CGC:
Date:
Res

Planning and Zoning Commission

Susie Morris, AICP, CZO, Planning and Zoning Manager
File

11/19/2012

Proposed Text Amendments to Zoning Ordinance and Subdivision Ordinance

o Due to the final decision of the North Carolina Supreme Court, the Cabarrus County
Zoning Ordinance needs to be amended as follows: REMOVE Chapter 15, Adequate
Public Facilities Ordinance, from the Ordinance. (TEXT2012-00003)

o The Cabarrus County Subdivision Ordinance also needs to be amended as follows:
REMOVE Section 17, Adequate Public Facilites Ordinance, from the document.
(TEXT2012-00002)

o Please be prepared to make a recommendation to the Board of Commissioners
regarding these changes at the next Planning and Zoning Commission meeting.







public facilities are adequate to serve that development in accordance with Chapter 15 of
( the Cabarrus County Zoning Ordinance.

CHAPTER 5 RECREATIONAL AREAS

Section 1. Parks--Required

A.

Applicability. The provisions of this section shall apply to any application
for approval of a residential subdivision plat. This requirements shall apply
to any housing type proposed, including multi-family and condominium
development. Residential developments with minimum one acre or larger
lots, while encouraged to incorporate recreational areas, are exempt from
these requirements. Further, nothing within these regulations should be
construed as preventing the establishment of additional recreational
amenities in any residential development.

Location Shown. The location and extent of all parks shall be indicated on
all plats subject to this section or an optional fee-in-lieu designated.

Park Land Quantity. A minimum of one acre of park land shall be
dedicated for each 80 residential dwelling units (544.5 square feet per
residential dwelling unit).

Improvements Required. Each type of park (as set out in Section 2
below) requires improvements in addition to land area, as specifically set
out below.

Connection to Parks. The Administrator may require connection to an
open space network and/or trails system if the proposed development is
adjacent to the boundary of an established community public open space as
included in the Livable Communities Blueprint for Cabarrus County, which is
hereby incorporated by reference. The open space/trail system shall be
maintained by the applicant or subsequent owners provided, however, that
the applicant may request to publicly dedicate any trail.

Section 2. Park standards

A.

Required Imprbvements.




¢ Chapter Fifteen Adequate Public Facilities Ordinance

Section 15-1 Introduction
This Section:

° Establishes phasing standards for new development based on the carrying
capacity of Public Facilities; and

. Ensures that Public Facilities needed to support new development meet or
exceed the Level of Service standards established in this section; and

. Ensures that no applications for development approval are approved that would
cause a reduction in the levels of service for any Public Facilities below the
Adopted Level of Service established in this Section; and

° Ensures that adequate Public Facilities needed to support new development are
available concurrent with the impacts of such development, or within a
reasonable period of time;

. Encourages development in areas where public services are available and
underutilized; and

. Establishes uniform procedures for the review of development applications
subject to the standards and requirements of this Section; and

° Establishes standards for the phasing, changes in site and development design,
or proffering of public facilities in order to establish flexibility, avoid the
unreasonable delay of development approval, and to promote the County's
planning policies.

Adopted 8/20/2007
Cabarrus County Revisions 4/10/2008
Amended 5/19/2008




¢ Chapter Fifteen Adequate Public Facilities Ordinance

Section 15-2 How to Use this Chapter

Information in this Chapter is organized as follows:

What do the words and phrases used in this Chapter mean? Section 15-3
What types of uses and permits does this Chapter apply to? Section 15-4
What do I submit with my application? Section 15-5

How is my application processed? Who determines whether
facilities are adequate?

Section 15-6 and
15-7

What happens if facilities are adequate? What if facilities are | Section 15-7
presently inadequate? What conditions will apply to my

application if facilities are inadequate?

If facilities are not adequate, do I always have to phase my Section 15-7

development or wait until they are adequate? Or, do I have
the option to provide the facilities so that I can move my plans
forward?

Where (over what area) are facilities required to be adequate?
What if my project has impacts outside of Cabarrus County,
or is located in a municipality in the County?

Section 15-9,
with some
particular rules
in Sections 15-9
through 15-20.

If facilities are determined to be adequate or conditions are
imposed, how long does this determination last? What effect
does it have on other permits that I need? If my project does
not build out for awhile, will I have to go through the
determination again?

Section 15-6

What are the standards for assessing whether or not facilities
are "adequate"?

Sections 15-10
through 15-20

What if I am already partially through the permitting process?
Do I have to comply with this Chapter? If so, what
requirements apply?

Section 15-21

Section 15-3 Basic Terms and Definitions

Adopted Level of Service

A measurement that quantifies a specific amount, frequency, capacity, or response time

of a public facility. The Adopted Level of Service is established in Section 15-9.

Adequate or Adequacy

A determination that facilities that are considered available comply with the Adopted
Level of Service standard.
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Applicant

Any person, corporation, or entity who submits an application that is subject to this
Chapter (refer to Section 15-4).

Available

"Available" means that a Public Facility either: (1) exists and is operational, or (2) the
Public Facility is Planned Capacity that is included in the methodology for determining
compliance with this Chapter for a specific facility (refer to Sections 15-12 through 15-
20).

Available Capacity

Existing or Planned Capacity of Public Facilities that is not already committed to
existing or planned development, as provided in Section 15-11.

Application for Development Approval or Application

Any application that would permit the development or establishment of a use that is
subject to this Chapter (refer to § 15-4). This includes any application for subdivision
plat approval or administrative site plan approval for multi-family projects.

Capacity

The maximum demand that can be accommodated by a Public Facility without
exceeding the Adopted Level of Service.

Capital Improvement

A public facility with a life expectancy of three or more years, to be owned and
operated by or on behalf of the County, Cabarrus County School District, Kannapolis
School District, special district, or a public service provider.

Capital Improvement, Planned

See "Planned Capital Improvement."

Capital Improvements Program

A plan that describes the capital improvements that will be provided over a given time
period. A “Capital Improvements Program” may refer either to the plan for a particular
service area or to the aggregation of capital improvements and the associated costs
programmed for all service areas for a particular category of public facilities. The
Capital Improvements Program includes the most recent: Cabarrus County Capital
Improvement Program (CIP), and 15-Year Facilities Plan for the applicable school
district.

Committed Development

Committed Development includes:
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e development with an approved determination that public facilities are adequate;
and
o developments that are approved, but are unbuilt. This includes unbuilt

preliminary subdivision plats, minor plats, final plats, or building permits.

Currently Available Revenue Sources

An existing source or amount of revenue that:
° is presently available to the County or the entity providing a Public Facility; and
. may be allocated towards capital expenses; and

° has been budgeted for the capital disbursements or debt service account
applicable to a planned capital improvement.

This term does not refer to a mere intent to increase the future level or amount of a
revenue source, nor to a revenue source that is contingent on ratification by a public
referendum. Mitigation that is guaranteed in a Public Facilities Mitigation Agreement
is considered a Currently Available Revenue Source.

Public Facilities Mitigation Agreement

An executed contract between the County and an Applicant that formally sets forth
development approval and requirements to achieve Adequacy. A Public Facilities
Mitigation Agreement is a regulatory document containing specific conditions of
development approval designed to implement the policies and criteria contained in this
Article and, where the denial or deferral of development approval is disputed by the
Applicant, to effectuate the public policy favoring the settlement of disputes. A Public
Facilities Mitigation Agreement includes any Reimbursement Agreement (G.S. Section
153A-451, 160A-499), Public Enterprise Improvement Agreements (G.S. Section 153A-
280 or 160A-320), Development Agreement (G.S. Sections 153A-379.1 et. seq. or 160A-
400.20 et seq), or Site Specific Development Plan or Phased Development Plan (G.S.
Section 153A-344.1, 160A 385.1), in which the Applicant lawfully agrees to provide
improvements that mitigate the impacts of the Proposed Development.

Development Order

An official decision to approve any application that is subject to this Chapter. This
includes any decisions to approve a subdivision plat or to administratively approve a
site plan (for projects not requiring subdivision approval).
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Existing Demand

The present, actual utilization of Public Facilities capacity from existing (built)
development. Examples include existing school enrollment, trip counts, or calls for
service.

High School Feeder Area

A grouping of schools consisting of one or more high schools and one or more middle
and elementary schools, as determined by the School District.

Impact Area
The area in which a proposed residential development is presumed to create a demand

for Public Facilities. This area is evaluated to determine adequacy. (Refer to Sections
15-9 and 15-12 through 15-20 of this Chapter.)

Level of Service

Level of Service indicates the capacity per unit of demand for each public facility. It is
an indicator of the extent or degree of service provided by a facility. This indicator is
based upon and related to the operational characteristics of the facility.

Minor Subdivision

A "minor subdivision," as defined in Chapter 2, Section 2 of the Cabarrus County
Subdivision Regulations.

An agreement by the applicant, as a condition of approval and as part of a Public
Facilities Mitigation Agreement, to advance Public Facilities by mitigating its impacts.
(Refer to Section 15-7.3 d) and e) for mitigation conditions). Mitigation may involve a
monetary Voluntary Mitigation Payment (VMP) to the County, the actual construction
or provision of needed facilities to Cabarrus County for the School District, or any other
mechanism that adds student capacity to the School District as approved by the
Cabarrus County Board of Commissioners. :

Mobile Home

A "mobile home" or "manufactured home" as defined in Chapter 2 of the Cabarrus
County Zoning Ordinance.

Mobile Home Park

A "mobile home park" as defined in Chapter 2 of the Cabarrus County Zoning
Ordinance.

Multi-family
Any "multi-family" dwelling as defined in Chapter 2 of the Cabarrus County
Zoning Ordinance.
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Phasing
A condition of approval that imposes a buildout schedule that is tied to future
increments of Planned Capacity.

Planned Capacity

Unbuilt capacity that is included in the Capital Improvements Program, consistent with
the standards provided in Section 15-10.

Planned Capital Improvement

A Capital Improvement that is scheduled for completion of construction within a
period not to exceed six (6) years in a Capital Improvements Program.

Proposed Development

The development that is proposed in an Application for Development Approval,
including all dwelling units, non-residential floor area, or other increments of demand
on Public Facilities that would be created if the Application were approved.

Public Facilities

For purposes of this section, Capital Improvements for Public Schools.

Residence, single family detached

A "residence, single family detached" as defined in Chapter 2 of the Cabarrus County
Zoning Ordinance.

Reviewing Agency L -

The agency that reviews and that has jurisdiction to approve, approve with conditions,
or deny an Application. (Refer to Section 15-6 for a summary of the Reviewing
Agencies).

Student Generation Rate

The figure (stated as the number of students per dwelling unit) to be multiplied by the
number of proposed dwelling units, by type, in order to determine projected
enrollment. This may be computed using the school district or North Carolina Student
Information Management System data, Census data, or similar data, and actual
numbers of dwellings to determine expected students/dwelling.

Subdivision

A "subdivision," as defined in Chapter 2, Section 1 of the Cabarrus County Subdivision
Regulations.
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Townhouse

A one family dwelling in a row of at least three such units in which each unit has its
own front and rear access to the outside, no unit is located over another unit, and each
unit is separated from any other unit by one or more common walls.

Voluntary Mitigation Amount
A figure that represents the per-unit cost of providing mitigation, which may be used as

a basis for providing voluntary payments to the County or the School Districts in lieu of
deferring development.
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Section 15-4 Applicability

1.

Section 15-5 Submittal Requirements for Reservation of Capacity

1.

This Chapter applies to any:

a) any division of property, except for a minor subdivision (as defined in
Chapter 2, Section 2 of the Cabarrus County Subdivision Regulations),
and

b) attached single-family units, townhouse projects, or multi-family
buildings, '

c) mobile home park located in Cabarrus County, including any

incorporated areas or

d) any other project creating an increase in the amount of residential units
within Cabarrus County.

This Chapter does not apply to any use, development, project, structure, fence,
sign or activity that does not create an impact on Public Facilities.

For multi-family buildings, mobile home parks or other residential projects that
do not require subdivision plat approval, this Chapter shall apply to any site
plan required for approval of the proposed development.

An application for Reservation of Capacity Certificate must include all
information required by this Chapter and all required processing fees. No
application for consideration subject to this Chapter will be accepted, approved,
granted or issued unless it provides sufficient information to determine whether
the capacity of Public Facilities is adequate to support the proposed
development.

For purposes of this Chapter, the following information must be submitted with
the application for development approval:

a) the number of proposed dwelling units; and
b) the applicable high school feeder area; and

C) if the applicant has determined that public facilities are not presently
available after initial consultation with staff, a phasing schedule or plan
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for the advancement of capacity must be provided as part of the
application; and

d)  the name of the development.

3. Staff will determine whether the Reservation of Capacity Certificate application
is complete and whether it complies with the applicable submission
requirements. If the application is incomplete or the submission requirements
have not been complied with, staff will notify the Applicant and specify the
deficiencies.

4. If the application is complete and the submission requirements have been
complied with, staff from the School Districts and the Cabarrus County
Commerce Department will evaluate the application for compliance with the
Adopted Level of Service and submit a recommendation in the form of a staff
report to the Cabarrus County Board of Commissioners.

5. If the application is incomplete, staff will return the application to the applicant
with an explanation of the deficiencies, and no further processing will occur until
the deficiencies are corrected.

Reservation of capacity applications shall not be submitted or processed with rezoning
application requests or conditional use rezoning requests.

At the time of application for reservation of capacity, all applicable zoning designations
and zoning districts must be in place.

Section 15-6 Application Processing

1. Staff Review

If the application for the Reservation of Capacity Certificate is complete and the
submission requirements have been complied with, Cabarrus County Commerce
Department and the School District Staff will evaluate the application for compliance
with the Adopted Level of Service and submit a recommendation in the staff report.

2. Determination

The determination of whether public facilities are adequate is made as part of the
procedure for approving the Reservation of Capacity Certificate application (see
Criteria).

If the Reservation of Capacity Certificate review determined that mitigation is required
for the project to proceed, once a Development Order has been granted from the
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appropriate jurisdiction, the applicant shall enter into a Public Facilities Mitigation
Agreement with the Cabarrus County Board of Commissioners for the project.

3. Decision

The Reviewing Agency's decision must include the following, based upon the
application and evidence in the record:
. the number of dwelling units proposed by the Applicant, by type, for each
Public Facility;
. the phasing of the proposed development, if applicable;
° the specific Public Facilities impacted by the proposed development;
. the extent of the impact of the proposed development in the applicable
Impact Areas;
° the Capacity of existing Public Facilities in the Impact Areas that will be
impacted by the proposed development;
. the demand on existing Public Facilities in the Impact Areas from existing
and approved development;
e the availability of Existing Capacity to accommodate the proposed
development; and
° if Existing Capacity is not available, Planned Capacity and the year in
which such Planned Capacity is projected to be available.

4. Duration of Reservation of Capacity

Once the applicant has submitted an application for a Reservation of Capacity and said
application is reviewed, if the Reservation of Capacity Certificate is approved, said
Certificate shall be valid for a period of 12 months from date of issue by the Cabarrus - -
County Board of Commissioners. In the event that a Reservation of Capacity of
Certificate expires, the applicant shall begin the process again and shall be subject to
any ordinances, regulations, policies or resolutions in place at that time.

5. Extensions for Reservation of Capacity Certificate
No extensions shall be granted for a Reservation of Capacity Certificate that has been
issued by the Cabarrus County Board of Commissioners.

6. Public Facilities Mitigation Agreement.

Applicant shall enter into a Public Facilities Mitigation Agreement with the Cabarrus
County Board of Commissioners once a Development Order has been granted from the
appropriate jurisdiction. Said Public Facilities Mitigation Agreement shall identify and
incorporate the terms of the approved Reservation of Capacity Certificate.

a) The Public Facilities Mitigation Agreement is a regulatory document
containing specific conditions of development approval as defined in the
Reservation of Capacity Certificate and designed to implement the
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policies and criteria contained in this Chapter and, where the denial or
deferral of development approval is disputed by the applicant, to
effectuate the public policy favoring the settlement of disputes.

b) The Public Facilities Mitigation Agreement must contain an integrated
development scheme for a particular phase or phases of development
approval, along with maps, diagrams and other appropriate materials
showing future conditions consistent with the provisions of this Chapter.

d)  The Public Facilities Mitigation Agreement must be approved by the
Cabarrus County Board of Commissioners. The Public Facilities
Mitigation Agreement will be reviewed at a normal meeting of the Board
of County Commissioners, unless a special meeting is convened for this
purpose. The meeting may be continued from time to time as needed to
resolve issues raised by the applicant or Commissioners.

Section 15-7 Determination of Adequacy for Reservation of Capacity Certificate

When the Reservation of Capacity Certificate application is reviewed by the Cabarrus
County Board of Commissioners, the Board shall take one of the following actions:

1. Approval of the Reservation of Capacity Certificate

If the Cabarrus County Board of Commissioners concludes that public facilities are
presently available at the Adopted Level of Service, including the overall enrollment
projected to be generated by the proposed development, it shall approve the
Reservation of Capacity Certificate application without any of the conditions required
by this Chapter.

2. Denial of the Reservation of Capacity Certificate

If the Cabarrus County Board of Commissioners determines that any Public Facility will
not be available at the Adopted Level of Service based upon Available Capacity, the
Cabarrus County Board of Commissioners may deny the application or as an
alternative, the Cabarrus County Board of Commissioners may approve the Reservation
of Capacity Certificate application with conditions as provided in subsection 3, below

3. Conditions of the Reservation of Capacity Certificate

The Cabarrus County Board of Commissioners may require, or the Applicant may
consent to, conditions that reduce or mitigate the impacts of the proposed development.
Conditions may include a combination of the following:

a) deferral of final plats, building permits or certificates of occupancy until
all Public Facilities are available and adequate if Public Facilities in the
Impact Area are not adequate to meet the Adopted Level of Service for the
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entire development proposal, consistent with the requirements of this
Chapter;

b) phasing of final plats, building permits or certificates of occupancy so that
future increments of development are constructed to coincide with
available capacity;

c) reduction of the density or intensity of the proposed development to a
level consistent with the Available Capacity of Public Facilities;

d) provision by the Applicant of the Public Facilities necessary to provide
Capacity to accommodate the proposed development at the Adopted
Level of Service and at the time that the impact of the development will
occur;

e) conditions agreed upon by the applicant to advance, or partially advance
the Public Facilities necessary to provide capacity to accommodate the
proposed development at the Adopted Level of Service and at the time
that the impact of the development will occur. Provisions for
advancement of capacity are included in Section 15-8; or

f) any other reasonable conditions to ensure that all Public Facilities will be
adequate and available concurrent with the impacts of the proposed
development.

Section 15-8 Mitigation Measures for Reservation of Capacity Certificate
Consideration

1. Applicants may propose mitigation measures to overcome a failure to meet one
or more LOS standards including, but not limited to, payment of a pro rata share
of facility capacity costs necessary to accommodate the demand generated by the
proposed development.

2. Any Mitigation, including any monetary contribution, land donation or
construction of Public Facilities, shall be paid or completed prior to the issuance
of any affected building permit within the subject development.

3. The method to address Adequacy and a requirement that it shall be completed
prior to the time of building permit application shall be included in the Public
Facilities Mitigation Agreement.

4. If mitigation involves the construction of Public Facilities, the commitment to
construction of Public Facilities prior to the issuance of a building permit shall be
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included as a condition of the determination. The determination must include
the following, at a minimum:

a)

b)

Adopted 8/20/2007

For Planned Capital Improvements, a finding that the Planned Capital
Improvement is included within the Capital Improvements Program of
the school district or applicable service provider;

an estimate of the total financial resources needed to construct the
Planned Capital Improvement and a description of the cost participation
associated with the improvement;

a schedule for commencement and completion of construction of the
Planned Capital Improvement with specific target dates for multi-phase or
large-scale Capital Improvement projects;

a statement, based on analysis, that the Planned Capital Improvement is
consistent with the applicable Area Plan; and

at the option of the County Commission and only if the Planned Capital
Improvement will provide Capacity exceeding the demand generated by
the proposed development, reimbursement, or a method to affect
reimbursement, to the Applicant for the pro rata cost of the excess
Capacity.
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Reservation of Capacity Process
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Section 15-9 Impact Areas

1. General

a) Except as provided below, availability and adequacy of Public Facilities are
determined only with respect to Public Facilities located within the
unincorporated areas of Cabarrus County. If part of the impact area lies in a
municipality in the County or an unincorporated area of Mecklenburg, Union, or
Rowan Counties, absent an intergovernmental agreement with the County or
municipality, availability and adequacy are determined only with respect to
Public Facilities located within unincorporated Cabarrus County.

b) Per Session Law 2004-39, H.B. 224, Cabarrus County may review proposed
developments within an incorporated area of the County for compliance with the
Level of Service standards for schools.

2. Intergovernmental Agreement.

If the County Commission has entered into an intergovernmental agreement with an adjacent
county or with a municipality to evaluate Public Facilities in such areas, an Applicant is subject
to the evaluation of the Level of Service standard for the facility as adopted by the adjacent
county or municipality. Prior to the request for Reservation of Capacity Certificate being
presented to the Board of Commissioners, the Zoning Administrator will require that the
adjacent county or municipality certify the proposed development will not cause a reduction
in the Level of Service standards for those facilities lying within the adjacent county or the
municipality. -
1. For purposes of this Ordinance, the student generation rate for each category of schools
shall be as follows:

Type of Unit Type of School
Elementary Middle High Total
ingle Family Detached
Single Family Detache 318 139 124 581
T
ownhouse 165 057 082 304
T .
Multi-Family/Other 150 055 072 277

Sources: Cabarrus County Planning Services Department; Cabarrus County Schools-Facility Planning Division, Schools Voluntary
Mitigation Payment Study, TischlerBise, December 19, 2006.

Projected enrollment from the proposed residential development and enrollment

generated by Committed Development consists of the sum of all proposed dwelling

units or dwelling units permitted on platted lots, multiplied by the student generation
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rate. The above-referenced figures may be adjusted from time to time by the County
Commission by amending this Ordinance to reflect updates to the student generation (
rate calculated by the Cabarrus County Planning Services Department.

2. The Reviewing Agency will determine whether public schools within the County have
sufficient available capacity and acreage to accommodate the demand generated by the
proposed residential development at the adopted level of service. Available capacity
shall be calculated for the applicable high school feeder area and shall be expressed in
terms of possible student enrollment which can be accommodated, in accordance with
the following formulae:

Formula #1: CAC = (EC) - (E + C)
Formula #2: FAC = (EC + P(y) - (E + C)
Formula #3: FAC = (EC + PGs) - (E+ C)

where:
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Variable Meaning

CAC Current Available Capacity, in student enrollment.

FAC Future Available Capacity, in student enrollment.

EC 110% of Existing Capacity, in enrollment, for elementary,

middle and high schools within the high school feeder area. The
capacity of school facilities shall be computed in accordance
with the North Carolina Public Schools, Facilities Guidelines
(January 1997), “Class Sizes and Teacher Allotments,” This
document is hereby incorporated by this reference and made a
part of this Ordinance.

PC Planned Capacity, in enrollment, for funded but unbuilt
elementary, middle and high schools within the high school
feeder area based upon the applicable School District 15 Year
Facilities Plan, more specifically the Critical Project List, which
are incorporated by this reference.

PC2 PC (Planned Capacity), as defined above, based on the first two
(2) years of the School District 15 Year Facilities Plan Critical
Project List.

PCs PC (Planned Capacity), as defined above, based on the first five
(5) years of the School District 15 Year Facilities Plan Critical
Project List.

E Current enrollment based upon the most recent enrollment
counts per monthly membership report as provided by the
School District Staff

C Enrollment generated by all Committed Development within
the high school feeder area

If current available capacity is equal to or greater than zero (0) (Formula #1 of
subsection 1, above), and adequate capacity exists to accommodate the enrollment
projected to be generated by the proposed development, school facilities are adequate.

If current available capacity for any school type is a negative number, adequate capacity
does not currently exist to accommodate the enrollment projected to be generated by
the proposed development.

If current available capacity is inadequate, Formula #2, above, is applied (two (2) years
of planned capacity). If future available capacity is equal to or greater than the
projected enrollment that will be produced by the proposed development for all school
types, the development may be approved with conditions related to phasing or
mitigation, and the applicant shall be permitted to proceed through the development
approval process.
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If future available capacity pursuant to Formula #2, above, is less than zero (0), the
applicant is permitted the following number of dwelling units per year:

b)

)

2)

3)

For a subdivision that consists of single family detached residences, the
greater of 5 dwelling units per year or 10% of the proposed number of
dwelling units, but no more than 15 dwelling units per year.

For townhouses, 10 dwelling units each year or 10% of the number of
dwelling units, whichever is greater, but no more than 15 dwelling units
per year.

For multifamily or other residential units, 11 dwelling units each year or
10% of the total number of units, whichever is greater, but no more than
20 dwelling units per year. This subsection applies to a proposed
development that includes a mix of housing types that includes both
single family detached residences and townhouses or multifamily/other
dwelling units.

These dwelling units shall not be constructed until the two years has expired
unless the applicant agrees to provide mitigation measures for the project that
defray the pro-rata impacts on school facilities for each dwelling unit constructed
during the initial two year period.

If future available capacity pursuant to Formula #2 is less than zero (0), Formula #3,
above, is applied (five (5) years of planned capacity). If future available capacity is then
greater than or equal to the projected enrollment that will be produced by the proposed
development for all school types, the application will only be approved with the
following conditions:

a)

b)

<)

that Currently Available Revenue Sources are committed to all Public Facilities
in the Capital Improvements Program that are needed to accommodate the
impacts of the development; and

that phasing conditions are included that link the timing of new development to
Planned Capacity that will be available, as shown in the Capital Improvements
Program or that is guaranteed by Mitigation as provided in subsection c), below;

and

the applicant has agreed to Mitigation for its pro-rata share of Planned Capacity.

If future available capacity pursuant to Formula #3, above, is less than zero (0), the
applicant is permitted the following number of dwelling units per year:
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1) For a subdivision that consists of single family detached residences, the
greater of 5 dwelling units per year or 10% of the proposed number of
dwelling units, but no more than 15 dwelling units per year.

2) For townhouses, 10 dwelling units each year or 10% of the number of
dwelling units, whichever is greater, but no more than 15 dwelling units
per year.

3) For multifamily or other residential units, 11 dwelling units each year or

10% of the total number of units, whichever is greater, but no more than
20 dwelling units per year. This subsection applies to a proposed
development that includes a mix of housing types that includes both
single family detached residences and townhouses or multifamily/other
dwelling units.

b) These dwelling units shall not be constructed until the five years has expired
unless the applicant agrees to provide mitigation measures for the project that
defray the pro-rata impacts on school facilities for each dwelling unit constructed
during the initial five year period.

b) For any year where a phasing schedule as provided in subsection a) applies, the
applicant may elect to retest its remaining development against future available
capacity. If the remaining development then meets Formula #1, Formula #2, or
Formula #3, above, as certified by the Cabarrus County Commerce Department,
the applicant may proceed subject to the conditions that apply to that formula.
This subsection does not apply unless the Cabarrus County Commerce
Department determines that the subsequent buildout, phasing or mitigation
complies with this section.

6. Applicants may propose mitigation measures to overcome a failure to meet one or more
LOS standards including, but not limited to, payment of a pro rata share of facility
capacity costs necessary to accommodate the demand generated by the proposed
development or timing the proposed development so that phasing is linked directly to
available capacity.

7. Mitigation measures that involve the payment of money to the County or School
District to defray the per-unit impacts of school facilities must be based on calculated
capital costs associated with new construction. The capital costs shall be re-assessed
every five years. The Board of Commissioners shall adopt the minimum mitigation
amount based upon that calculation and the annual rate of inflation. The Marshall and
Swift valuation service shall be the index used to calculate the rate of inflation. The
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minimum amount of the Voluntary Mitigation Payment shall be adjusted and the new
amount shall be effective as of January 1 of each year. (

The Board of County Commissioners may reduce the Voluntary Mitigation Payment if
the applicant demonstrates that actual per-unit costs are less than the amount shown.
This demonstration may take into consideration a reduction in the payments due to
other contributions of taxes, fees, or similar payments from the proposed development
that are reserved for capital improvements.

Section 15-10 to 15-20 Reserved

Section 15-21 Approved Projects and Projects Currently Under Review

1. Either approval of a subdivision preliminary plat by an incorporated municipality in
the County or approval by the County of a preliminary plat prior to the effective date of
this chapter and prior to the June 18, 2007, resolution of the Board of County
Commissioners increasing the Voluntary Mitigation Payment shall permit the applicant
to pay the following Voluntary Mitigation Payment amount previously adopted by the
Cabarrus County Board of Commissioners:

Residence, single-family detached $4,034
Apartment $1,869 /
Townhouse $2,825 {
Mobile home ' $3,865
Duplex, triplex, or quadruplex ' $2,938

2. The Board of County Commissioners may accept substitute or additional mitigation

offered by the applicant in order to settle pending or threatened litigation, and to
advance public policy favoring the settlement of disputes.

3. All other applications pending with the County or with any incorporated municipality
within the County must comply with this Chapter. However, applicants may appeal

this requirement using any procedures established by this Chapter or the Subdivision
Ordinance.

4. If any portion, clause or sentence of this ordinance shall be determined to be
invalid or unconstitutional, such declaration of invalidity shall not affect the
remaining portions of this ordinance.

5. This ordinance shall take effect and be in force from and after August 20, 2007.

Adopted 8/20/2007 20
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Amended 5/19/2008




Development
Memo

To: Planning and Zoning Commission

From: Susie Morris, AICP, CZO, Planning and Zoning Manager
CC: File

Date: 11/30/2012

Re: Proposed Text Changes, Chapter 1

Attached please find the following:
Draft Chapter 1 (DRAFT 2)

o Please look over the proposed text changes to Chapter 1 of the Zoning Ordinance. Chapter 1
will be completely replaced by the new Chapter 1. This document has been edited since it
was last presented based on comments from the county attorney.

e Additions are in red text. Deletions are in strikethrough text. Blue text reflects changes since
the last time you reviewed the document.

o If there are any items that you have questions or concerns about, please note those items so
that we can discuss the proposed changes at the meeting on Tuesday.






















